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CHAPTER XL— continued. 

We must now go back to Sir Nicholas Hyde, elevated 
to the bench that he might remand to prison 
Sir Thomas Darnel and the patriots who re- Hy^I'**^^ 
sisted the illegal tax imposed under the name 
of" loan," in the commencement of the reign of Charles I. 
He was the uncle of the great Lord Clarendon. They 
were sprung from the ancient family of " Hyde of that 
Uk" in the county palatine of Chester; and their 
branch of it had migrated, in the 16th century, into 
the west of England. The Chief Justice was the fourth 
son of Lawrence Hyde, of Oussage St. Michael, in the 
county of Dorset. 

Before being selected as a fit tool of an arbitrary 
government, he had held no office whatever ; aj). i626. 
but he had gained the reputation of a sound SfenTw '» 
lawyer, and he was a man of unexceptionable lawyer, 
character in private life. He was known to be always 
a staunch stickler for prerogative; but this was supposed 
to arise rather from the sincere opinion he formed of 
what the English constitution was, or ought to be, than 
from a desire to recommend himself for promotion. He 
is thus goodnaturedly introduced by Eushworth : — 

YOU II« B 
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Domini Begis being too general, without specifying an 
offence for which a person was liable to be detained 
without bail ; that the warrant should not only state 
the authority to imprison, but the cause of the impri- 
sonment ; and that if this return were held good, there 
would be a power of shutting up, till a liberation by 
death, any subject of the King without trial and without 
accusation. After going over all the common law cases 
and the acts of parliament upon the subject, from Magna 
Charta downwards, they concluded with the dictum of 
Paul the Apostle, " It is against reason to send a man 
to prison without showing a cause." 

Hydcy C, J, : " This is a case of very great weight and great 
expectation. I am sure you look for justice from hence, aud 
God forbid we should sit here but to do justice to all men, 
according to onr best skill and knowledge ; for it is our oaths 
and duties so to do. We are sworn to maintain all prerogatives 
of the King ; that is one branch of our oath, — but there is 
another — to administer justice equally to all people. That 
which is now to he judged by us is this : * Whether, where one 
is committed by the King's authority, and by cause declared of his 
commitment, we ought to deliver him by bail, or to remand him? '" 

From such a fair beginning there must have been a 
general anticipation of a just judgment ; but, alas ! his 
Lordship, without combating the arguments, statutes, 
or texts of Scripture relied upon, said, " the Court must 
be governed by precedents," and then, going over all 
the precedents which had been cited, he declared that 
there was not one where, there being a warrant per 
gpedale mandatum Domini Begis, the judges had inter- 
fered and held it insufficient. He said he had found a 
resolution of all the judges in the reign of Queen Eliza- 
beth, that if a man be committed by the commandment 
of the King, he is not to be delivered by a habecut corpus 
in this court, " for we know not the cause of the 
commitment." Thus he concluded : — 

" What can we do but walk in the steps of our forefathers ? 
Mr. Attorney hath told you the King has done it for cause 
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whatsoever the King may commit a subject without 
showing cause?" The answer shows that they had 
been daunted by the denunciations of Sir Edward Coke, 
and that they were driven to equivocate : ** We are of 
opinion that, by the general rule of law, the cause of 
commitment by his Majesty ought to be shown ; yet 
some cases may require such secresy that the King may 
commit a subject without showing the cause, for a con- 
venient time." Charles then delivered to them a second 
question, and desired them to keep it very secret, 
" Whether, if to a habeas corpus there be returned a 
warrant from the King without any special cause, the 
Judges ought to liberate him before they understand 
from the King what the cause is ?" They answered, 
** If no cause be assigned in the warrant, the party 
ought, by the general rule of law, to be liberated : but, 
if the case requireth secresy, and may not presently be 
disclosed, the Court, in its discretion, may forbear to 
liberate the prisoner for a* convenient time, till they are 
advertised of the truth thereof." He then came to the 
point with his third question, " Whether, if the King 
grant the Commons' Petition, he doth not thereby 
exclude himself from committing or restraining a 
subject without showing a cause ?" Hyde reported this 
response, *' Every law, after it is made, hath its expo- 
sition, which is to be left to the courts of justice to 
determine; and, although the Petition be granted, 
there is no fear of conclusion as is intimated in the 
question." * 

The Judges having thus pledged themselves to repeal 
the act for him by misconstruing it, he al- ^^^^ 
lowed it to be added to the statute book. Xo ugaiDst Mr 
sooner was the parliament that passed it and othen. 
abruptly dissolved than it was flagrantly vio- 
lated, and Selden, Sir John Eliot, and other members 

* Hargrave MS. zxxii 97. 
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information against them for their misoondnot in par- 
liament, they pleaded to the jurisdiction of the Court 
** because these offences, being supposed to be done in 
parliament, ought not to be punished in this court, or 
elsewhere than in parliament." 

Chief Justice Hyde tried at once to put an end to the 
case by saying that '* all the Judges had aj>. 1^28- 
already resolved with one voice, that an ^•^^• 
offence committed in parliament, criminally or con^ 
temptuously, the parliament being ended, rests punish- 
able in the Court of King's Bench, in which the King 
by intendment sitteth." 

The counsel for the defendants, however, would be 
heard, and were heard in vain ; for Chief Justice Hyde 
treated their arguments with scorn, and concluded by 
observing, "As to what was said, that *an inferior 
court ccmnot meddle with matters done in a superior,* 
true it is that an inferior court cannot meddle with the 
judgments of a superior court ; but if particular members 
of a superior court offend, they are ofttimes punishable 
in an inferior court, — as if a judge shall commit a capi- 
tal offence in this court, he may be arraigned thereof at 
Newgate. The behaviour of parliament men ought to 
be parliamentary. Parliament is a higher court than 
this, but every member of parliament is not a court, 
and if he commit an ofifence we may punish him. The 
information charges that the defendants acted unlawfully y 
and they could have no privilege to violate the law. 
No outrageous speeches have been made against a great 
minister of state in parliament that have not been pun- 
ished." — The plea being overruled, the defendants were 
sentenced to be imprisoned during the King's pleasure, 
and to be fined. Sir John Eliot in 2000Z. and the others 
in smaller sums. 

This judgment was severely condemned by the House 
of Commons at the meeting of the Long Parliament, 
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Crown to imprison and prosecute parliament men for 
what they have done in the House of Commons. 



Hyde was succeeded by a man who was still more 
pliant, but who was ever eager to combine 
popularity with Court favour. This was R,diaiSBra! 
Sir Thomas Richardson, son of Dr. Thomas 
Richardson, of Hardwicke, in the county of SuflFolk. Here 
he was bom on the 3rd of July, 1569. I find no account 
of his education till he was sent to study law in Lin- 
coln's Inn. He was very diligent in his profession, 
and, while yet young at the bar, he was elected Recorder 
of Bury St. Edmund's and of Norwich; and he obtained 
the appointment of Attorney General to Queen 
Anne, the consort of James I. Soon after- prom*^n8. 
wards he took upon himself the degree of 
Serjeant-at-law. In the parliament which met on the 
30th of January, 1621, he was returned to the House of 
Commons as member for St. Alban's, not intending that 
his parliamentary duties should at all interfere with 
his profession, to which he was much devoted. But on 
the first day of the session, to his great sur- 
prise and mortification, he was elected Speaker. SiS^' 
He disqualified himself not only according to ^^JJ® 
ancient precedent, but bond fide, — and ear- Spejjcerof 
nestly implored that the House would excuse commons. 
him and proceed to a new choice. " Seeing 
that no excuse would serve the turn, he wept down- 
right." * Unfortunately, no account is preserved of his 
oration before the King the following day, when he was 
presented for confirmation at the bar of the House of 
Lords. 

He must have belonged to the popular party, who at 

* 4 Nich. Proc. James I., p. 661 ; 1 Pari. Hist. lies. 
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the Commons have power to hear and to determine as 
well as to accuse, where they deem it for the public 
good to exercise such a jurisdiction. Accordingly, 
Floyde was brought to the bar of the House, and, offer- 
ing no sufficient defence, Mr. Speaker, after reciting the 
horrid words that he had spoken, thus proceeded : — 

" It further appeareth that these words were spoken by you m 
a most despiteful and scornful manner, with a fleering and scol?- 
ing countenance, on purpose to disgrace as much as in you hiy 
these illustrious and pious princes : whereupon, the Commons in 
parliament assembled, of their love and zeal to our sovereign lord 
the King, and not minding to let pass unpunished these things 
that tend to the disgrace of his Majesty^s issue, a part of himself, 
who is head of the parliament, have called you before them, and 
have found that the matters whereof you are impeached are true 
and notorious; therefore the said Commons do adjudge and 
award that, for the offence you have committed, you be returned 
this night prisoner to the Fleete, and to-morrow morning you 
shall be brought to Westminster into the yard before the Great 
Hall of Pleas, and do there stand in the pillory from nine until 
eleven of the clock in the forenoon, with a paper upon your hat, 
boEiring this inscription in capital letters : — For false, malicious, 

AND DESPITEFUL SPEECHES AGAINST THE KiNO's DAUGHTER AND 

HER HUSBAND : from thence you shall presently ride to the 
Exchange within the city of London, upon a horse without a 
saddle, with your face backwards towards the horse's tail, holding 
the tail in your hand, with the said paper on your head ; and 
that you do there stand in the pillory for two hours ; and from 
thence you shall ride in like manner to the Fleete, and be 
imprisoned there ; and next Friday morning you are to ride in 
like manner into Cheapside, and there stand in the pillory with 
the said paper and inscription as before, by the space of two 
hours, and then ride back in like manner to the Fleete; and 
further, you shall pay to the King a fine of lOOO^.** 

The Lords were highly indignant at this sentence, — 
by no means on account of its cruelty, but ^j>. i62i- 
because it was an encroachment on their ju- ^®^* 
risdiction. They insisted that the impeachment should 
go on before them ; and the other House having acqui- 
esced, they awarded the same punishment, adding to it 
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Contintdng steadily in this line, soon after the ac- 
cession of Charles I. he was appointed Chief 
Justice of the Court of Common Pleas. His umI*** 
first judicial opinion indicated some degree of ^JiJ^Jje 
independence. Mr. Pine, a country squire, ofthecom- 
having a company of guests at his t^ble, °^ "^ 
talked very irreverently of the King, saying to one who 
had boasted of having seen the King at Mr. Pawlet's, 
at Hinton, '* Then hast thou seen as unwise a king as 
ever was ; for he is carried as a man would carry a 
child with an apple. As for meeting him at Mr. Paw- 
let's, that is nothing, for I might have had him at my 
house ; he is to he carried any whither. Before God he 
is no more fit to be kii^ than Kirkwright." This 
Kirkwright was a well-known simpleton. 

For these words the Government wished that Mr. 
Pine should be hanged, drawn, and quartered ; but, — a 
doubt being raised whether the mere speaking of them 
amounted to treason, — ^before bringing him to trial the 
question was referred to the Judges, and the Attorney 
General cited a great many cases in former reigns in 
which men had been convicted and executed for a simi- 
lar offence. However, Chief Justice Eichardson con- 
curred in the opinion that " the mere speaking of the 
words, although they were as wicked as might be, did 
not amount to treason; for it had been adjudged that to 
charge the King with a personal vice, as to say of him 
• He is the greatest whoremonger or drunkard in the 
kingdom,* is no treason."* So Mr. Pine entirely 
escaped, as the Crown lawyers would not acknowledge' 
that the words merely constituted a misdemeanor. 

On the next consultation of the Judges, Richardson 
likewise gained credit. Torture, to extort confessions 
from state criminals, had been practised by warrant 

• Cro. Car. 117. 
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Council Board, in the Court of Star Chamber, and on 
the Eojal Exchange, he should be fined 30002. Eichard- 
son insisted that a fine of 5002. would be sufficient, 
and he succeeded in reducing it to 20002.* 

Considering the moderation with which he conducted 
himself since he was promoted to the bench, we are 
quite at a loss to account for a favour now conferred 
upon him. Hitherto no common law judge had ever 
been made a. peer till he had retired from the seat of 
justice ; and a notion prevailed, that, as a writ of error 
lay from the courts of common law to the House of Lords, 
the same individual could not be a member of the court 
of original jurisdiction and of the court of appeal. Never- 
theless it was resolved that the family of Sir Thomas 
Bichardson should be ennobled, and that all question 
should be avoided as to his disqualification. From the 
venality of the times, the probability is, that the pay- 
ment of a good round sum of money removed all the 
objections that might have been made to the plan. By 
his first marriage the Chief Justice had five ^^ ^^^9 
sons; and he was married again to Elizabeth, uis wife is 
daughter of Sir Thomas Beaumont, and relict Sl*lf sJS!'" 
of Sir John Ashbumham, ancestor of the **"*• 
present Earl of Ashbumham. This Elizabeth, by 
letters patent dated 28th of Feb. 1628-29, was created 
a peeress of Scotland by the title of Baroness Cramond, 
' — to hold to her for life, with remainder to Thomas 
Bichardson, eldest son and heir apparent of the 
Chief Justice, her husband, by Ursula his first wife, — 
with remainder to the heirs male of her said husband 
in succession.t Many gibes and pasquinades were 
elicited by this occurrence, for the amusement of West- 
minster HalL 

* 3 St. Tr. 373. Scotch peerages are descendible to fe- 

f According to Crawford, this is the males, having been limited to the first 

only instance of a female creation in grantee and his heirs generaL 

the peerage of Scotland, although many 
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the Testry, obtained without leave of the Bishop, he 
allowed tiiat the defendant had acted improperly, but 
tried to mitigate the heavy punishment proposed by 
Lord Strafford and Laud, saying — 

"The defendant conceived it was idolatry, or the cause of 
idolatry. The offence was, that God the Father should be 
pictured there in the form of an old man in blue and red, for he 
never was nor ever can be pictured. Moses himself saw but his 
back parts. This worshiping of idols is the greatest sin of all 
others. It is to give God's honour unto creatures. To my 
knowledge Mr. Sherfield hath done much good in Salisbury 
since I went that circuit ; so that there is neither beggar nor 
drunkard to be seen there. I have been long acquainted with 
him ; he sitteth by me sometimes at church ; he bringeth a bible 
to church with him (I have seen it) with the Apocrypha and 
Conmion Prayer Book in it, — not of the new cut." 

Instead of being dismissed from his office of Kecorder, 
and fined lOOOl. as proposed, the defendant got off with 
a fine of 500t* 

Lord Chief Justice Kichardson showed no mercy to 
poor Prynne when prosecuted in the Star ^^ ^^^ 
Chamber for publishing his Histbio-Mastyx, his sentence 
which inveighed against stage plays, music, "p**""^^^** 
dancing, hunting, and other amusements of the King 
and Queen : — 

" My Loids,'* said he, " since I have had the honour to attend 
. this court, writing and printing of books, though sharply 
, censured, doth grow daily worse and worse. Now, forsooth, 
every man taketh it upon him to understand everything accord- 
ing to his conceit, and thinks he is nobody except he be in 
print.t We are troubled here with a book — a monster ! * Mon- 
striun horrendum, informe, iugens ;' and I do hold it a most 
scandalous, infamous libel to the Eang's Majesty, a most pious 
and religious King — ^to the Queen's Majesty, a most excellent 
' and gracious Queen — ^such a one as this land never enjoyed the 
like — and I think the earth never had a better. I say eye never 
saw, nor ear ever heard, of such a scandalous and seditious thing 

* 3 SI. Tr. 519-561 . h^ndi was so xnach oomplidned of in Eog- 

f Few know that the cacoethe* «cn- land 200 years ago ! 
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against wakes and churcli-ales in his charge to the 
grand jury, but issned an ordinance against them, 
-which he directed to be read in all churches within 
tlie county. The clergy complained of this as an en- 
croachment on ecclesiastical jurisdiction, and sent up 
a memorial upon the subject to Archbishop Laud, 
signed by seventy of them, to prove the antiquity and 
inoffensiveness of these diversions. Laud, taking it up 
^with a high hand, immediately brought it before ihe 
Privy Council, and the Chief Justice was summoned 
thither to answer for his delinquency. Oldmixon says 
that, '* when he came from the bo€trd, the Earl of Dorset, 
meeting him with tears in his eyes, asked how he did ? 
Judge Bichardson replied, ' Very ill, my Lord, for I am 
like to be choaked with the Archbishop's lawn sleeves.' 
And for this cause alone, he was, by Laud's means, to 
his great grief and loss, put from riding the Western, 
and forced to go the Essex circuit, reported the meanest 
of all others, and which no justice but the puisne judge 
or Serjeant used to ride." Part of the sentence of the 
Privy Council being that the Chief Justice should re- 
verse his ordinance, he did so with a very ill grace. 
After reciting it in an instrument under his hand and 
seal, he said, ^' But being commanded to reverse the 
same, I do hereby reverse it as much as in me lies ; yet, 
I doubt not, if the Justices of the Peace will truly 
inform his Majesty of the grounds thereof, and of the 
great disorders occasioned by wakes and church-ales, 
his Majesty will give order to confirm it." 

The Justices accordingly drew up a petition in favour 
of what the Chief Justice had done; but the Arch- 
bishop, being informed of what was coming, caused 
a proclamation to be published in the King's name, 
and to be read in all churches and chapels, by 
which *• dancing, either for men or women, archery for 
men, leaping, vaulting, and any such harmless re- 

c 2 
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His contemporaries did not spare him, notwitlistand- 
ing his high judicial dignity, as we learn 
from another anecdote of L'Estrange :— " The ^'^s'*' 
Lord Chief Justice Kichardson went with f^}^^ 
Mr. Mewtis, the Clarke of the Councell, to 
see his house at Gunness-hury*, which was fumish't, 
with many pretty knacks and rarities. My Lord 
viewed all, and lik't well, ' but, Mr. Mewtis,' sayes he, 
'if you and I agree upon the price, I must have all 
your fooleries and babies into the bargaine.' 'Why, 
my Lord, sayes he, ' for these I will not stand with 
you ; they may e'ene be entail'd if you pleas upon you 
and your heires.' " t 

Another collection of l^al jokes says, "When 
Charles Eichardson was dead (younger son of the Lord 
Chief Justice, then living), some were questioning 
where the body should be interred. ' Why,' says one, 
' where should he be buried but where his father lyes — 
at Westminster ? "J 

The Chief Justice left behind a large estate to hid 
eldest son, who, on the death of the first Hisdescend- 
Baroness Cramond, became Lord Cramond ; *"**• 
and the title was borne by the descendants of the Chief 
Justice till the year 1735, when it became extinct from 
the ^Etilure of heirs male. 



On the vacancy in the office of Chief Justice of the 
King's Bench, created by the death of Sir ^^^ ^^^ 
Thomas Eichardson, the King and his sir John 
Ministers were exceedingly anxious to select ^^^p®*®"- 
a lawyer fitted to be his successor. Eesolved to raise 

• Gazmersbmy, afterwards celebrated epitaph prepared by John Clerk, Lord 

as the seat of the Princess Amelia, Eldin, for a Scotch Judge:— 
daughter of George IL 
t ** Anecdotes and Traditions," p. 19. Hete ceatelk to lye 

X lb. 21. This reminds one of the "^^ ^8*»* Honourable," &c &c . 
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finest arguments to be found in our books is one de- 
livered by lum in Sir Thomas Darnel's case, to prove 
that a warrant of commitment by order of the King, 
without specifying the offence, is illegal.* 

He refused a seat in the House of Commons, as it 
suited him better to plead for those who were in the 
Tower than to be sent thither himself. By and by, the 
desire of obtaining the honours of the pro- Hegowovcr 
fession waxed strong within him, and he to the Go- 
conveyed an intimation, by a mend, to the 
Iiord Keeper that it would be much more agreeable 
to him to be retained for the Grovemment than 
to be always against it. The offer was accepted; 
lie was taken into the counsels of Noy, the Attorney 
General, and he gave his assistance in defending 
all stretches of prerogative. Promotions were now 
showered down upon him ; he was made Chief Justice 
of Ely, Attorney General to the Queen, King's Serjeant, 
and a Knight. Although very zealous for the Crown, 
and really tmscrupulous, he was anxious to observe 
decency of deportment, and to appear never to trans- 
gress ^e line of professional duty. 

Key would have been the man to be appointed Chief 
Justice of the King's Bench to carry through 
his tax by a judicial decision in his favour, ^^' ^^^• 
but he had suddenly died soon after the ship- chief Justice 
money writs were issued ; and, after him. Sir BeSSL^'"**' 
John Brampston was deemed the fittest per- 
son to place at the head of the common law Judges. 
On the 18th of April, 1635, his installation took 
place, which was, no doubt, very splendid; but we 
have no account of it except the following, by Sir 
George Oroke : — 



(i 



Firsts the Lord Keeper made a grave and long speech, 

• 3 St. Tr. s. 
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tions in the afifirmatiye, signed by himself. Nine other 
Judges, without any hesitation, signed it after him ; 
but two, Croke and Hutton, declared that they thought 
tlie King of England never had such a power, and that, 
if he ever had, it was taken away by the act De ToZ- 
lagio non concedendo, the Petition of Right, and other 
statutes: but they were induced to sign the paper, 
upon a representation that their signature was a mere 
fi^rmality. 

The unscrupulous Lord Keeper, having got the paper 
into his possession, immediately published it to the 
world as the unanimous and solemn decision of all the 
Judges of England ; and payment of ship-money was 
refused by Johx Hampden alone. 

His refusal brought on the grand trial, in the 
Exchequer Chamber, upon the validity of the Hampden's 
imposition. Lord Chief Justice Brampston, ^^'^' 
in a very long judgment, adhered to the opinion he had 
before given for the legality of the tax, although he cha- 
racteristically expressed doubt as to the regularity of the 
proceeding on technical grounds. Croke and Hutton 
manfully insisted that the tax was illegal ; but, all the 
other Judges being in favour of the Crown, Hampden 
was ordered to pay his 20s.* 

Soon after, the same point arose in the Court of 
King's Bench in the case of the Lord Say, ^^ ^^^ 
who, envying the glory which Hampden had Lord Sty's 
acquired, allowed his oxen to be taken as a 
distress for the ship-money assessed upon him, and 
brought an action of trespass for taking them. But 
Banks, the Attorney General, moved that counsel might 
not be permitted to argue against what had been 
decided in the Exchequer Chamber; and liord Chief 
Justice Brampston said, " Such a judgment should bo 

• 3 St. Tr. 826-1283. 
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committed treason, for upon his charge the people of the country 
do now deny ship-money. His offence being openly committed, 
I conceived it not amiss to make an open accusation. The King 
ivill not give his judges leave to speak treason, nor have they 
power to make or pronounce laws against his prerogative. We 
are not to question the King's actions; they are only between 
God and his own conscience. ' SufBcit Regi, quod Deus est.' 
This thesis I will stand to— that whatsoever the King in his 
conscience thinketh he may require, we ought to yield.** 

The defendant having been allowed to go on in this 
strain for a long time, laying down doctrines new in 
courts of justice, although, in those days, often heard 
from the pulpit, the Chief Justice at last interposed, 
and said — 

"Mr. Harrison, if you have anything to say in your own 
defence, proceed; but this raving must not be suffered. Do 
you not think that the King may govern his people by law ? ** 
Harrison : ** Yes, and by something else too. If I have 
offended his Majesty in this, I do submit to his Majesty, and 
crave his pardon.*' Brampstouy C, J» : ** Your * If will be very 
ill taken by his Majesty ; nor can this be considered a sul>- 
mission." 

The defendant, being found guilty, was ordered to 
pay a fine to the King of 5000Z., and to be imprisoned, 
— ^without prejudice to the remedy of Mr. Justice Hutton 
by action. Such an action was accordingly brought, 
and, so popular was Mr. Justice Hutton, that he re- 
covered 10,0001. damages ; whereas it was said that, if 
the Chief Justice had been the plaintiff* in an action 
for defamation, he need not have expected more than a 
NorfcXk groat,* 

Lord Chief Justice Brampston's services were like- 
wise reqxdred in the Star Chamber. He there zealously 
asBisted Archbishop Laud in persecuting WiUiams, 
Bishop of Lincoln, ex-Keeper of the Qreat Seal. When 
sentence was to be passed on this unfortunate 

* Cro. Cw. 503; Hntt ISl ; 3 St. Tr. 1370. 
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end to publish them, and to have them at all times in readiness 
to be published? I a^rree in the proposed sentence, that, in 
addition to a fine of 50001. to the Einor, he do pay a fine of 3000^. 
to the Archbishop, seeing the offence is against so honourable a 
person, and there is not the least cause of any grievance or wrong 
that he hath done to my Lord of linodn. For his being 
d^raded, I leave it to those of the Ecclesiastical Court to whom 
it doth belong. As to the pillory, I am very sorry and unwilling 
to give such a sentence upon any man of his calling and degree. 
But when I consider the quality of the person, and how much it 
doth i^:gravate the offence, I cannot tell how to spare him ; for 
the considerations that should mitigate the punishment add to 
the enormity of the offence.'* * 

As no clerical crime had been committed for which 
degradation coxdd be inflicted, and as it was 
thought not altogether decent that a bishop, SiSj^ce 
•wearing his lawn sleeves, his rochet, and his ^^'J'**^ 
mitre, shoxdd stand on the pillory, to be ^K»pinthe 
.pelted with brickbats and rotten eggs, the 
Xiord Chief Justice was overruled respecting this last 
suggestion, and the sentence was limited to the two 
fines, with perpetual imprisonment. The defendant 
was kept in durance under it till the meeting of the 
Long Parliament, when he was liberated ; and, becom- 
ing an Archbishop, he saw his persecutor take his place 
in the Tower, while he himself was placed at the head 
of the Church of England.t 

Now came the time when Lord Chief Justice 
Brampston himself was to tremble. The first griev- 
ance taken up was ship-money, and both ^^^ ^^^ 
Houses resolved that the tax was illegal, and Brunpeton 
that the judgment against Hampden for by^^i^ 
refusing to pay it ought to he set aside. ^*^^**°»««»*- 
Brampston was much alarmed when he saw Strafford 
and Laud arrested on a charge of liigh treason and 
Lord Keeper Finch obliged to fly heyond the seas. 

* 3 St Tr. 814. f See ** Lives of ChAnceUon," vol. U.. ch. lix. 
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missiYe oomdnot^hnt pro formd they exhibited articles of 
impeaohment against the Chief Justice. To the artide 
founded on ship-money he answered, *' that j^iy. 
at the conference of the Judges he had given ^^ ^•^ 
it as his opinion that the King could only impose the 
charge in case of necessity, and only during ^e con- 
tinuance of that necessity." * 

The impeachment was allowed to drop; and the 
Chief Justice seems to have coquetted a good deal with 
the parliamentary leaders, for, after the King had 
taken the field, he continued to bit in his court at West- 
minster, and to act as an attendant to the small number 
of peers who assembled there, constituting the House 
of Lords. 

But when a battle was expected, Charles, being told 
that the Chief Justice of England was Chief ^,^5,^0 b 
Coroner, and, by virtue of his office, on view summoned 10 
of the body of a rebel slain in battle, had quartenof 
authority to pronounce judgment of attainder ^^^ ^* 
upon him, so as to work corruption of blood and for- 
feiture of lands and goods, thought it would be very 
convenient to have such an officer in the camp, and 
summoned Lord Chief Justice Brampston to appear at 
head-quarters in Yorkshire. The Lords were asked to 
give him leave of absence, to obey the King's summons, 

* His son, the Antobiograpber, to Mr. Justice Crooke should die. Where- 

proTe the truth of this sUegatioa, re- unto Mr. Justice Crooke answered :— 

Utes thefbUowhig anecdote.:—" I beinge * That he did well remember that my 

with my Lord Gtaeife Justice Bramston Lord Bramston did declare his opinion to 

at Mr. Justice Crooke's chambers in 8er- bec^ that the Kinge could inqxMO that 

JcABts* Inn, my Lont Chief Justice chars^ but only in case of necessitle 

sp»kB to Mr. Justice Crooke to this and <mly duringe the conthraance of 

tfect: * Brother Crooke, yon know what that neoeasiUe; and that my Lord 

ojdnkm I delivered upon consideration Bramstun refiiseit to subscribe onto the 

with the other Judges upon the question question otherwise^ but was oTermled 

sent unto nsconoemlnge»hlpmonie; yon by the more voices, whereupon he did 

are dd. and if it should please God to subscribe.' "—p. 79. But I beUeve this 

call you, I would be glade that It might to be a j^ous invention, and, if H were 

be knowne what my opinion wa^ and true, would only show the CSilef Jostice 

bow I caried myselfe in It ; therefore, I to have acted in a very cunning and 

pray tell it to our brother Fhesant,'— if sneaking manner. 



A.D. 1654. CHIEF JUSTICE BBAMPSTON. 33 

** After that, they would have broaghthimintoUieHoiiBeof Lords 
as an assistant, which Tie did not tUioltUely denicj but 
avoided attending by the help of freinds. They had ^^' ^**** 
thoughts of makeing him theire keeper of theire seale ; and the 
Commons passed some vote for it in March, 1646, which was to be 
communicated to the Lords. My father went to London and 
prevented it by his freinds in the Lords' House. And thus he 
escaped ruine ; for had he been put to refuse (as accept he would 
not) any imployment, he must inevitably nave binn undone. 
A t length Crumwell toke upon him the Protectorship ; he sent 
his Secretary Thurlow to him, and to brins^e him to the Cockpitt 
at Whitehall, where he treated him with great respect, and 
urged him to take the office of Cheife Justice again ; but he 
excused himselfe as being old, and, havinge made tryall, could 
notsatisfie ; therefore he must now medle noe more with pnblique 
matters. Crumwell brought him down stayers, sayinge he would 
take no deniall, and wished him to advise with his brother Bolle, 
whoe was his freind and an honest man. And I know RoUe 
came to my father and protested he would be banished rather 
than be a judge : when, contrary to these words, he was first a 
Puisne Judge, and afterwards Cheife Justice of the Bench, which 
they called the Upper Bench." * 

I will not say that he would have heeu willing to 
resume his office, with the title of " Chief Justice of tbe 
Upi)er Bench of His Highness Oliver, the Lord Pro- 
tector," if Rolle had not outwitted him, and got it for 
himself; but it is quite clear that he conformed very 
submissively to the republican rigime. 

After RoUe's appointment Brampston withdrew en- 
tirely from public life, and spent the remainder of his 
days at his country-house in Essex. There „. 

His dcfttb. 

he expired, on the 2nd of September, 1654, in 
the 78th year of his age. If courage and principle had 
been added to his very considerable talents and acquire- 
ments, he might have gained a great name in the 
national struggle which he witnessed; but, firom his 
vacillation, he fell into contempt with both parties, 
and, although free from * the imputation of serious 
crimes, there is no respect entertained for his memory. 

• pp. 88, 89. 
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Jolin's College, Cambridge. His coui-se of study there 
is not known; but when he was transferred to the 
Inner Temple, we are told that he read law and his- 
tory with the preconceived conviction that the King 
of England was an absolute sovereign, and so enthusi- 
astic was he that he converted all he met with into 
arguments to support his theory. One most convenient 
doctrine solved many difficulties which other- ^j^ ^^^^^^^^ 
-wise would have perplexed him: he main- tencywa 
tained that Parliament had no power to ab^teye- 
curtail the essential prerogatives of the "^^'^®- 
Crown, and that all acts of parliament for such a 
purpose were ultra vires and void. There is no absurdity 
in this doctrine, for a legislative assembly may have 
only a limited power, like the Congress of the United 
States of America ; and it was by no means so startling 
then as now, when the omnipotence of parliamerU has 
passed into a maxim. He had no respect whatever for 
the House of Commons or any of its privileges, being 
of opinion that it had been called into existence by the 
Crown only to assist in raising the revenue, and that, 
if it refused necessary supplies, the King, as Pater 
Patri^, must provide for the defence of the realm in 
the same manner as before it had existence. He him- 
self several times refused a seat in that assembly, which 
he said was " only fit for a pitiful Puritan or a pre- 
tending patriot ;" and he expressed a resolution to get 
on in his profession without beginning, as many of his 
brethren did, by hei'ding with the seditious, and trying 
to undermine the powers which for the public good 
the Crown had immemorially exercised and inalienably 
possessed. To enable him to defend these with proper 
skill and effect, he was constantly perusing the old 
records, and, from the Conquest downwards, they were 
as familiar to him as the cases in the last number of the 
periodical Eeports are to a modem practitioner. Upon 

D 2 
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Council which did not specify any offence. I have al- 
ready mentioned the speeches of their conn- n,g j^jp,. 
eel.* "To these pleadings for liberty/' says gj^'^of^hg 
Hallam, " Heath, the Attorney General, re- King's 
plied in a speech of considerable ability, ^prison 
full of those high principles of preroga- IJlSJSg\hc 
tive which, trampling as it were on all sta- **"'®* 
tnte and precedent, seemed to tell the Judges that they 
^vrere placed there to obey rather than to determine." f 

** This commitment,*' he said, *' is not in a legal and ordinary 
way, but by the special command of our lord the King, which 
implies not only the fact done, but so extraordinarily done, that 
it is notoriously his Majesty's immediate act, and he wills that 
it should be so. Shall we make inquiries whether his commands 
are lawful ? — who shall call in question the justice of the King's 
actions ? Is he to be called upon to give an account of them ?" 

After arguing very confidently on the legal maxim 
that ** the King can do no wrong," the constitutional 
interpretation of which had not yet been settled, he 
goes on to show how die /octo the power of imprisonment 
had recently been exercised by the detention in custody, 
for years, of popish and other state prisoners, without 
any question or doubt being raised. " Some," he ob- 
served, " there are in the Tower who were put in it 
when very young : shoiild they bring a habeas corpus 
would the Court deliver them?" He then dwelt at 
great length upon the resolution of the Judges in the 
34th of Eli^beth in favour of a general commitment by 
the King; and went over all the precedents and statutes 
cited on the other side, contending that they were either 
inapplicable or contrary to law. He carried the Court 
witii him, and the prisoners were remanded without 
any considerable public scandal being then created.J 

During the stormy session in which the " Petition of 
Sight " was passed, Heath, not being a member of the 

* Ante, p. 3<i2. f Const Hki. i. 527. 

t 3 St Tr. 1-234. 
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general form were in direct violation of the " Petition 
of Right," so recently become law. But Heath still 
"boldly argued for the unimpaired power of arbitrary 
imprisonment, pretending that the "Petition of Right" 
^was not a binding statute. " A petition in parliament," 
said he, " is no law, yet it is for the honour and dignity 
of the King to observe it faithfully ; but it is the duty 
of the people not to stretch it beyond the words and in- 
tention of the King, and no other construction can be 
made of the ' Petition ' than that it is a confirmation 
of the ancient lights and liberties of the subject. So 
that now the case remains in the same quality and 
degree as it was before the ' Petition.' " He proceeded 
to turn into ridicule the whole proceedings of the late 
parliament, and he again went over the bead-roll of his 
precedents to prove that one committed by command of 
the King or Privy Council is not bailable. The pri- 
soners were remanded to custody. 

In answer to the informations^ it was pleaded that a 
cx)urt of common law had no juiisdiction to take cogni- 
sance of speeches made in the House of Commons ; that 
the Judsces had often declared themselves in- __ 
cx>mpetent to give an opinion upon such 
subjects; that the words imputed to Sir Juhn Eliot 
were an accusation against the ministers of the Crown, 
which the representatives of the people had a right to 
prefer; that no one would venture to complain of 
grievances in parliament if he should be subjected to 
punishment at the discretion of an inferior tribunal; 
that the alleged precedents were mere acts of power 
which no attempt had hitherto been made to sanction ; 
and that although part of the .supposed offences had 
occurred immediately before the dissolution, so that 
they could not have been punished by the last parlia- 
ment, they might be punished in a future parliament. 
But,— 
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cry, and was at first resisted ; but the question being 
"brought before the Court of Exchequer, he delivered 
an argument in support of the claim, in which he 
traced knighthood from the ancient Germans down 
to the reigns of the Stuarts, showing that the prince 
had always the right of conferring it upon all who held 
of hiln in capt<6— receiving a reasonable compliment in 
return. In this instance, Mr. Attorney not only had 
the decision of the Court, but the law, on his side.* 
Blackstone says, *'Tbe prerogative of compelling the 
king's vassals to be knighted, or to pay a fine, was ex« 
pressly recognised in parliament by the statute de 
Militibus, 1 Ed. II., — but yet was the occasion of heavy 
murmurs when exerted by Charles I., among whose 
many misfortunes it was, that neither himself nor his 
people seemed able to distinguish between the arbitrary 
stretch and the legal exertion of prerogative."t 

All these expedients for filling the Exchequer proving 
unproductive, the last hopes of despotism rested upon 
Noy, who, having been a patriot, was eager to be the 
slave of the Court, and proposed his ship-money. If 
this should be supported by the Judges, and endured 
by the people, parliaments for ever after would have 
been unnecessary. Heath was willing enough to defend 
it ; but the inventor was unwilling to share the glory 
or the profit of it with another. Luckily, at that very 
time, a vacancy occurred in the ofi&ce of Chief jj^^ ^^ 
Justice of the Common Pleas : and there being ra«Je cwef 

,° Justice of the 

an extreme eagerness to get rid of Heath, commoa 
notwithstanding his very zealous services to ^***** 
the Crown, he was " put upon the cushion," and Noy 
succeeded him as Attorney General. 
To qualify him to be a Judge, it was necessary that 

* The case is not in print, but I bave hood was abollsbed by the Lrag I^lrlla• 
« very tall MS. report of it. ment» 16 Car. 1. c. 20. 

f 2 Bl. Com. 69. Gompulaory knight- 
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Attorney General on the death of Noy, and the follow- 
ing pasquinade was stuck upon the gate of Westminster 
HaU:— 

**Ao3f'« flood is gone. 
The Bank* appear. 
Heath is atKHTD down, 
J And Finch sings there." 

• 'Heath presented a petition to the King, setting forth 
his serrices as Attorney General in support- ^^ returns 
ing the royal right to imprison and to tax *» fffhi? 
the subject, as well as the good-will he had 
manifested while he sat on the bench ; and expressing a 
hope that, as he had been severely punished for his 
fault, he might not be utterly ruined, but might be per- 
mitted to practise at the bar. To this the King, by 
advice of the Privy (Council, consented, on condition 
that he should be put at the bottom of the list of Ser- 
jeants, and should not plead against the Crown in the 
Star Chamber.* 

Accordingly, he took his place at the bar of the Court 
of Common Pleas, as junior, where he had presided as 
chief; and speedily got into considerable business. 
How he quoted his own decisions when Chief Justice, 
or treated them when quoted against him, we are not 
told. He very soon again insinuated himself into the 
favour of the Government, and assisted Sir John Banks, 
the Attorney General, in state prosecutions. He first 
addressed the jury for the Crown in the famous case of 
Thomas Harrison, indicted for insulting Mr. Justice 
Hutton in open court ; leaving the Attorney General to 
sum up the evidence. 

Not having been on the bench when the Judges gave 
the extra-judicial opinion in fevour of ship- ^J^ 
money, nor when Hampden's trial came on, Pnisoe Jud^ 
he escaped impeachment at the meeting of Ben(^^^^ 
the Long Parliament ; and, on the removal of those 

♦ Cro. Car. 376. 
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arwore in a grand jury, whom Heath addressed, ex- 
plaining the law of high treason, showing that flagrant 
o^vert acts had been committed by conspiring the King's 
death and levying war against him, and proving by 
Skxtthorities that all who aided and assisted by famishing 
ipplies, or giving orders or advice to the rebels, were 
guilty as those who fought against his Majesty with 
deadly weapons in their hands. BiUs of indictment 
^were then preferred against the Earls of Northumber- 
land, Pembroke, and Salisbuiy, and divers members of 
"the House of Commons. The grand jury, however, — 
probably without having read Grotius and the writers 
on public law, who say that when there is a civil war 
in a country the opposite parties must treat each other 
as if they were belligerents belonging to two indepen- 
dent nations, but actuated by a sense of the injustice 
and impolicy of treating as common malefactors those 
who, seeking to reform abuses and vindicate the 
liberties of their fellow citizens, were commanding 
armies and enacting laws, — returned all the bills 
ignoramus; and there could neither be any trial nor 
process of outlawry. 

This rash attempt only served to produce irritation, 
and to render the parlisonentarians more suspicious 
and revengeful when negotiations were afterwards 
opened which might have led to a satisfactory accom- 
modation.* 

* WbHelod:. 78, 1 81 ; Ordtnance !nnd the rebeli, martial law was resorted to ; 

Not. 1G45. Lord Clarendon says tiiat but this was speedily superseded by tbe 

^ Lord Chief Justice Heatb, who was Lkx Tauonis. ** Tbe King's officers 

made Chief Justice for that purpose, sat having caused divers of the Parliament 

to attaint tbe £arl of Essex, and many party to be banged for q;>ies, as one poor 

otbtf personp who were in n«bellion, of man by Prince Rupert's order, upon the 

hlc^ treason " (voL iL p. ta). I do not great ehn near the Bell in Henley, and 

know whether he refers to tbe commission many others, — now tbe council of war at 

at Salisboiy: there is no account extant of Ess^x House condemned two for spies 

l^al iHooec dings instituted, then or at who Inought a proclamation and letteiM 

any other til ne, against the iiarl of Essex, from Oxlord to London, which were 

Upon th4 failure of the experiment of taken abuut them, and they were both 

potting the ommon law in force agninst hanged." — WMUlodtt p. 78. 
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to them in the King's name, they were determined to 
make an example of him. Therefore, when an 
ordinance was passed, granting an indemnity to the 
royalists who submitted, he was excepted 

*».i A k t» n» * • His death. 

from it by name.* After sutienng great pri- 
vations, he died at Caen, in Normandy, in the month of 
August, 1649. 

He had, from his professional gains, purchased a 
large landed estate, which was sequestrated by the 
parliament, but afterwards was restored by Charles XL 
to his son. He had never tried to make his peace with 
the dominant party by any concession, and he declared 
that " he would rather suffer all the ills of exile than 
submit to the ruler of those who had first fought their 
Sovereign in the field, and then had murdered him on 
the scaffold." With the exception of his Hischa- 
bribery, which was never properly inquired '****^- 
into, and does not seem to have injured him much in 
the opinion of his contemporaries, no grievous stain is 
attached to his memory ; and we must feel respect for 
the constancy with which he adhered to his political 
principles, although we cannot defend them.f 

• Whitelock, 346. t Wood's Fasti Ox. 46. 
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Not even is an Upology required for him from the 
violence of the tiiuee in which he lived. 

He was the yomiger son of a respectable &mily in 
Devonshire, and \ was bom at Heanton in ^^^ ^^^^.^ 
that county, in the year 1589. I know and early 
nothing of his school education. He passed 
between two and three years at Exeter College, Oxford : 
but, without haviug taken a degree, he was removed to 
the Inner Temple, London. Here he studied the law 
with an intensity which must astonish the most 
diligent men in our degenerate age. He had for his 
companions Selden and others of the same stamp, who 
ooruld hardly have been made of flesh and blood. 
Except a very few hours for sleep, they dedicated the 
whole of their time to professional improvement, 
reading and commonplacing every thing that had ever 
been printed respecting the common law of England, 
together with many unpublished records and MSS. 
^which they found in the Tower and other repositories. 
Their only relaxation was meeting together and con- 
versing on what they had read, "for it was the 
constant and almost daily course for many years 
together, of those great traders in learning, to bring in 
their acquests therein, as it were, in a common stock 
by natural communication, whereby each of them, in 
a great measure, became the participant and common 
possessor of each other's learning and knowledge."* 
BoUe now composed that wonderful Digest which, with 
additions and corrections made by him in after-life, 
was given to the world under the title of "Rolle's 
Abridgement," and which shows not only stupendous 
indust]y, but a fine analytical head for legal divisions 
and distinctions. 

He had become a very ripe lawyer before he was 
called to the bar,-r-instcMkd of trusting, according to 

• Wood's Ath. iii. 415. 
VOL. ir. E 
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of 1640. They i^ere reoeived with much applause, and 
immediately after finishing them he was called to the 
degree of Serjeanjt-at-law.* 

At the meeting of the Long Parliament he declined 
« seat which, from the interest of his feunily, 
he might have Had either in Devonshire or ^^SS^ 
ComwalL He had not nerve to mix in the ^^^^ 
stormy scenes which he saw were coming; 
yet he adhered to the Parliament, he took the covenant 
along with the Earl of Manchester and the Presby- 
terian leaders, and he conscientionsly approved of the 
reforms introduced both into the church and the state : 
at the same time he was always for preserving the 
ancient form of government by King, Lords, and Com- 
mons, and he deeply deplored the excesses of the Bound- 
heads. 

Under these circumstances it is very creditable to 
the House of Commons that, merely from a 
sense of his fitness for the bench, when they 
were negotiating terms of settlement with the King 
during the civil war, they stipulated that Serjeant EoUe 
should be appointed one of the Judges of the 
Court of King's Bench ; and that afterwards, 
on the extinction of the royal authority, they named 
him to that office by their own authority. 

He was much perplexed how to conduct himself 
in this emergency. All the forms of judi- 
cial procedure were carried on as if the 4 Judge ** 
King were on the throne, and the patent pjrfii^t. 
of the new Judge would pass under the 
great seal with the royal arms of England impressed 
upon it; but the awkward truth could not be dis- 
guised, that those under whom he was really to act 
had fought several pitched battles in the field against 
his Majesty, and expected very soon to make him a 

* Dog. Chr. Ser. Ui. 
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he preferred the *^ cushion of the Gcnnmoxi Pleas," BoUe 
^WBB promoted to be Chief Justice of the King's Bench.* 

On the 15th of November, 1648, the Lords Commis- 
sioners of the Great Seal went into that court, and a writ 
'which they had sealed was read, whereby *^ Charles L, 
by the grace of Qod of Great Britain, France, and 
Ireland, King [then a prisoner in Carisbrook Castle], 
assigned his trusty and well-beloTcd Henry BoUe to 
hold pleas before him," Sco* • It would haye been very 
curious to read the orations delivered on this occasion, 
but the only further account we have of the ceremony 
is by Lord Commissioner Whitelock, who merely 
says, " The Commissioners of the Great Seal went into 
the King's Bench, where we sat in the middle, the 
Judges sitting on each side of us, and there we did 
swear the Lord Chief Justice of that Court, Judge 
Bolles ; and Sir Thomas Widdrington (my brother com* 
missioner) made a very learned speech to him."f 

BoUe had long been kept ignorant of the determi- 
nation to bring the King to an open trial. Highly 
disapproving of this proceeding, he refused not only to 
preside at it, but to allow his name to be introduced 
into the ordinance, for ci-eating the High Court of Justice. 
The Lords having rejected the ordinance, and thereupon 
having been voted ** useless/' he was greatly alarmed, at 
the coming crisis, though desirous that measures should 
be taken to ward o£f anarchy. On the 1 1th of January, 
1648-9, Whitelock makes this entary : — " A visit to Lord 
Chief Justice Bolles, a wise and learned man. He seemed 

* ** 1648. Whereas Mr. Justke RoUe lettenpatants; whkhtbeOominiasionera 

it ordained by both Houses of Parlia- of the Great Seal are hereby ordered and 

mMit to be Ch. J. <tf the King's Bench, aatbarised to aooept. and immediately 

who is now by lettos patent <hm <^ thwei^Km to constitute him Chief Jus- 

the Justices of that Court (quamdiu se tioe, aoooiding to the said <ndinanoe, 

bees gesserit), the Lords and Commons without any supersedeas to his said 

do ordain. That, to the intent he may be tetters patents."— JVbv. IS., 10 Lordi^ 

constituted Ch. Justice aoocurding to the /oumolt. 587. 

said ordinance, the said Mr. JusUce f Mem. 343. 349; St^es,340. 
Kolle be desired to surrender the said 
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to accept a seat in the Coiincil of State, and he con- 
tinued to attend its meetings till it was dissolved by 
Cromwell, together with the Long Parliament.* 

He was no longer in Cromwell's confidence; and, 
without taking any prominent political part, 
or caballing with the Protector's enemies, he 
testified his strong dislike of the arbitrary government 
then established. When the free parliament was called 
in X654, he was returned as one of the members for 
X)evon8hire ; and he several times advised the House of 
Commons on juridical questions with admired calmness 
^nd dignity. Here, however, he was in danger of being 
overpowered by loquacity, pertness, and ignorance ; and 
it was with much reluctance that he ever gave his at- 
tendance.! His delight was to preside as a magistrate, 
and both in civil and criminal courts he was allowed to 
1^ unrivalled. 

The questions of civil right which he determined 
have become obsolete ; but several questions 
of constitutional law came before him which SxUameirt : 
must always be interesting. Captain Strea- ^*^ ^^ 
ther, a zealous republican, setting at defiance 
ihe usurped power of Cromwell, was committed to prison 
under two warrants, one by the Council of State, and 
the other by the House of Commons — neither of them 
Gfpecifying the offence with which he was charged. 
Thereupon he sued out a habeas corpus in the Upper 
Bench, and prayed that he might be discharged on the 
ground that both warrants were illegal. EoUe, C. J^ 
held the first warrant to be void, in spite of decisions 
to the contrary under the monarchy ; but laid down a 
rule, which has been followed ever since, that parlia- 
mentary commitments cannot be challenged in a court 
of law : — 

• Whitelock,441.448. 

t See Barton's Diaxy ; 3 PtfL Hist. 1428-1471. 
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«8 his predeoesBors, acted like a modem police magi- 
strate in taking preliminary examinations, granting 
^warraiits of commitment, and directing prosecutionfi to 
1)6 instituted. He ordered these offenders to be impri- 
soned in Newgate, and brought to trial for murder. 
Strong representations were made by the Portugnese 
government that this proceeding was a yiolation of the 
law of nations ; but, upon the advice of Bolle, Cromwell 
was firm in his determination that the blood of an 
Englishman should be avenged, so that the English 
name might be respected all over the world. 

A special commissicm of oyer and terminer was issued 
to try the case. Chief Justice Bolle being at 
the head of it, assisted by four doctors of the 
civil law. Don Pantaloon and three of his accomplices 
were jointly indicted for the murder. He pleaded, in 
abatement to the jurisdiction of the Court, — •* 1st, that 
he was a foreign ambassador ; and 2dly, that he was 
aecretaiy to a foreign ambassador when the supposed 
offiance was committed, and at the time of the arraign- 
ment." The only proof offered in support of the first 
plea was a letter to him from the King of Portugal, 
jntimating an intention to make him ambassador in 
England when his brother, the present ambassador, 
should be recalled. The &ct alleged in the second plea 
was not disputed : but the counsel for the prosecution 
strongly argued, that an ambassador, and, at all events, 
the attendants and servants of an ambassador, are 
liable to be tried by the municipal courts for any 
offence committed against the law of nature or the law 
of God, in the country where they have forfeited their 
privilege. 

lioUe^ C. J. : " We are not called upon to decide in this case 
whether a foreign ambassador is exempted from the jurisdiction 
of our common law courts, if he commits an offence contrary to 
the law of God and punishable with death if committed by an 
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)vereign and carry on bis negotiations after one in his service 
ias been apprehended for a crime ; and what a frightful condition 
we should he in, if the doctrine were laid down that all who are 
in the employment of a foreign ambassador in England may rob, 
rayisb, and murder with impunity I I am therefore clearly of 
c^inion that the prisoner Don Pantaleon Sa must plead to this 
indictment.'^ As yet we are bound to consider him innocent, and 
we shall all heartily join in the prayer that ' God may send him 

(a good deliverance.* " 
The three civilians expressed their concurrence ; the 
prisoner pleaded not guilty, along with the others 
joined in the indictment; and a jury, de medietate 
linguae, half English and half foreigners, was impanneled 
♦ to try them. 

Don Pantaleon Sa then prayed that he might have 
:lie assistance of counsel in conducting his defence on 
Ji© merits : — 



BoUe, 0, J, : ** By our rules of proceeding this may not be. On 
questions of law only, are persons tried for felony to have the 
assistance of counsel. With respect to facts they are supposed 
to be competent to conduct their own defence, and in this case 
you shall find that we the Judges stand equal between you and 
the Commonwealth." 

The trial then proceeded, and was conducted with 
great impartiality and regularity.f A number of wit- 
nesses were examined, who clearly proved that the 
attack made by the prisoners at the New Exchange 

* See Vattel, b. 4. c. 7. ddlect of depriyiog them of the assist- 

f DtuiDg the Commonwealth, criminal ance of coansel, which continued near 

prooednUB was greatly improved. Down two centuries longer, had then been very 

to the breaking out of the civil war, nearly remedied; for Lord Commissioner 

trials for Iblony and treason were con- Whitelock said, " I confess I cannot 

ducted without any regard to rules of answer the objection that for a trespass 

evidence, and written depositions or con- of 6d. value a man may have a ooun- 

fessions of accomplices were admitted sellor-at-law to plead for him, but where 

without scruple. But, throuf^ the in- his life and posterity are concerned he is 

stmmentali^ of the Commonwealth not admitted this privilege. A law to 

Judges, the role was laid down that no reform this I think would be Just, and 

evidence could be received against pris- give right to the people."— ifem., Nov. 

oners, except that of witnesses con- 1649. 
fronted with them and sworn. The 
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him. On the scaffold he spake something to those who 
understood him, in excuse of his offence, laying the 
blame of the quarrel and of the murder upon the 
English. After a few private words and passages of 
popish devotion with his confessor, he gave him his 
i)eads and crucifix, laid his head on the block, and it 
was ohopt off at two blows. The execution of the 
others was stayed, and, without any formal pardon, 
afber a few months' imprisonment, they were set at 
liberty. The very day after the execution of Don Pan- 
taloon Sa, articles of peace with Portugal were signed, 
and the whole affair greatly exalted the fame of the 
English nation all over Europe." * 

Chief Justice EoUe had refused to sit on the trial of 
royalists, but he continued to perform the 
usual duties of his of&oe, and, soon after, he ^^^^^^ 
went the Western Circuit with one of his siting <u the 

AssizeB. in 

puisnies. While holding the assizes at Salis- danger of 
bury, he was in the greatest danger of coming h^d. 
to a violent end. Penruddock, at the head 
of a band of several hundred cavaliers, suddenly got 
possession of the city. Some of the most unruly, with- 
out his knowledge, seized Chief Justice RoUe and his 
brother judge, who were then actually in court in their 
robes, and required them to order the sheriff to proclaim 
Charles 11., meaning after the proclamation '' to cause 
them all three to be hanged, who (says Lord Clarendon) 
were half dead already." They refused, and the threat 
was about to be executed in good earnest ; but many 
country gentlemen protested against it, and Penrud- 
dock dismissed the Judges, having taken their commis- 
sions from them, and desired them to *' remember on 
another occasion to whom they owed their lives." They 
were still resolved to hang the sheriff, " who positively, 
though humbly and with many tears, refused to pro- 

* RebeUioD, iii. 746 ; 5 St. Tr. 462-518. 
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question or make doubt of his authority, and the Judges were 
sent for and severely reprehended for suffering that licence. When 
they, with all humility, mentioned the law and Magna Charta, 
Cromwell told them, with words of contempt and derision, * their 
Magna jP**** should not control his actions, which he knew 
-were for the safety of the commonwealth.' He ssked them, ' who 
made them Judges ? — whether they had any authority to sit there 
but what he gave them ? — and if his authority were at an end, 
they knew well enough what would become of themselves ; and 
therefore advised them to be more tender of that which could only 
preserve them,' and so dismissed them with caution * that they 
should not suffer the lawyers to prate what it would not become 
them to hear.'" • 

It is not trae, as has been sometimes said, that, '* in 
Stuart fashion^ Bolle was actually dismissed 
from his office;" but he thought it very ^^'^^ 
necessary for bis own dignity that he should 
withdraw. " In the mean time," says Ludlow, ** upon 
consideration that his continuance in that station was 
like to ensnare him more and more, he desired, by a 
letter to Cromwell, to have his Quieitu ; and 
Serjeant Glyn was appointed to succeed him ^* 
in his employment, as a fitter instrument to carry on 
the designs on foot."t 

He retired to a country-house he had purchased, at 
Shapwick, near Glastonbury, in Somersetshire ; and, 
after languishing a year, expired there in the 
sixty-eighth year of his age. ^®*^* 

He was buried in a little pcurish-church in the neigh- 
bourhood, and no monument was erected to his memory ; 
but he continues to be reverentially remembered i^ our 

* Rebellion, Ui. 985. The noble his- Uw, rarely interposing batween psrty 

torisn adds, with his usual candour*— and party." 

**ThuB he subdued a spirit which had f Mem. p. 201 ; Styles, 452. In a 

booi often troaUesome to the most sove- debate in the House of Oommons in 

reign power, and made Westminster March, 1669, Chaloner, during the de- 

Uall as subservient and obedient to his bate, said, ** Judge Rolles, learned and 

oommauds as any of the rest of his quar- honest as any, was shuflBed out of his 

ters. In all other matters which did not place by the Lord Protector, and another 

concern the life of his Jurisdiction he put in his place."— >Burtoa's Diaiy. 
seemed to haye great reverence for the 
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profession by his labours and by bis virtues. Every 
lawyer's library contains Eeports by him of " Divers 
Cases in the Court of King's Bench, in the time of 
King James I.," remarkable for their clearness, pre- 
cision, and accuracy; and his ''Abridgment of the 
Common Law," the fruit of his early industry. Although: 
he lives as an author, it is as a great magistrate that 
he is now venerated. And he really seems to have had 
His singular * S'^wtu* for judging causes ; that is to say, 
ability as a that he did this better than any thing else 
in the world, — ^better than any one of his 
admirers would have thought possible, — ^and as well as 
any of those who have most distinguished themselves 
in the same line. Laudatua a laudato; — ^his principal 
panegyrist is Sir Matthew Hale, who, after bestowing 
warm praise upon him as an advocate, thus proceeds : — 

" Although when he was at the bar he exceeded most others, 
yet when he came to the exercise of judicature his parts, learn- 
ing, prudence, dexterity, and judgment were more conspicuoas. 
He was a patient, attentive, aid observing hearer, and was content 
to bear with some impertinences, rather than lose anything that 
might discover the truth or justice of any cause. He ever carried 
on as well his search and examination, as his directions and 
decisions, with admirable steadiness, evenness, and clearness; 
great experience rendered business easy and familiar to him, so 
that he gave convenient despatch, yet without precipitancy or 
surprise. In short, he was a person of great learning and experi- 
ence in the common law, profound judgment, singular prudence, 
great moderation, justice, and integrity." * 

It seems that he was liable to the imputation of 
being too fond of money. Wood thus concludes his 
short notice of him : — 

'' The great men of the law living in those times used to say 
that this Henry Rolle was a just man, and that Matthew Hale 
was a good man : the former was by nature penurious, and his 
wife made him worse ; the other, on the contrary, being wonder- 
lully charitable and open-handed." t 

• Pi«faoe to Rolle's Abridgment by f Athenae, Iv. 418. 
Sir Matthew Hale. 
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Tlie Cliief Justioe left nnmerous descendants. The 
late Lord Rolle was the head of the family which, if 
T^e may trust to the pedigree pi*efixed to the Eolliad, 
\VBS descended from the ancient Duke RoUo of Nor- 
mandv, and the wife of a Saxon drummer.* 

BolIe*s successor as Chief Justice of the Upper Bench 
was a man of very different character; — 
able, and well- versed in his profession, but Syn. ^°^** 
eager to advance himself, — fond of political 
intrigue, busy, bustling, and unscrupulous. John 
Glyn was born at Glyn Llynon, in Caernarvonshire, 
and was the younger son of a respectable family which 
had long been seated there. He had an excellent 
education, being bred at Westminster, Oxford, and 
Lincoln's Lin. He was called to the bar in 
1630 ; and, rapidly getting into practice, was, ^^^^ 
while a very young man, made High Steward 
of Westminster, and Eecorder of London. He associated 
himself with the patriots from ambition rather than 
principle, and made himself popular by declaring at 
dubs and coffee-houses against the arbitrary acts of the 
Government. Li consequence, when the year 1640 
arrived and it became indispensably necessary to apply 
to the House of Commons for supplies, he was elected 
representative for the city of Westminster, first in the 
" Short Parliament," and then in the " Long Parlia- 
ment." Thus his career is described by Wood : — " He 
was appointed one of those doughty champions to bait 
the most nob^e and worthy Thomas Earl of Strafford, 
in order to bring him to the block ;f which being 

* A doubt is stated to have existed tbe Chief Justice certainly vindicated the 

whether, in the time of the wars of York glory of his race. See ** Short Account 

and Lancaster, although tbe Rolles were of the Family of the Rollos, now Rolles, 

represented by our author to have been faitlif uUy extracted from the Beoords of 

sberilfo of the oounty (**Sheriffl Devo- the Heralds' Office." 

nienses Bolli ftierunt "X ti» bead of the f He drew, and delivered to the Lords, 

house was not a sherilTs officer (** Bail- the replication of the Commons to Lord 

ivus ipse potius quam Si^riff^ ")• But Strafford's plea.— Com. Joum. 

VOL. U. K 
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done he showed himself a great enemy to the bishops 
and their functions, a zealous covenanter, a busy man 
in the Assembly of Divines — and what not ? — ^to pro- 
mote his interest and gain wealth." * 

There is only one parliamentary speech of his pre- 
served. This he made in the committee of 
^^tbel^g ^0 House of Commons which met at Guild- 
SlS*1SS** ^"^ *^^ Charles's insane attempt to arrest 
the five members with his own hand. The 
orator, in defence of parliamentary privUege so grossly 
violated, inveighs bitterly against all implicated in the 
transaction ; and he was the first to threaten personal 
violence to the King himself. According to a report of 
his speech prepared by himself^ he thus denounced 
vengeance :— 

" I conceive, sir, did these persons but remember the many 
precedents yet extant of the just and deserved punishments 
inflicted by former parliaments upon such miscreants, — as 
witness the Archbishop of York, the Earl of Suffolk, Chief Justice 
Tresilian, and others condemned to death for the like offence in 
the reign of Richard II., — they would have prejudged that the 
like danger would &11 upon themselves for their evil actions. 
Nay, sir, these men, if they had considered with themselves the 
just judgments of God that have immediately lighted upon the 
necks of such as have been the trouhlers of kingdoms whereof 
they have been members, as recorded in sacred wnt, they would 
have laid their hands upon their mouths and hearts when they 
went about to speak or do anything tending to the dishonour of 
Almighty God." 

Glyn at this time was a strong Presbyterian, and so 
remained till the Independents had completely gained 
the ascendency. Taking the covenant, he assisted in 
framing the "Directory for Public Worship," which 
superseded the Liturgy ; and he was as strong against 
allowing private judgment in matters of religion as 
any Papist. Meanwhile, in the language then used by 
his opponents, " he was very d^igent in feathering his 

* kihesut, iU. 752; S PftrL Hiat. IfSS. 
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o^wn nest." He obtained a sinecure in the Petty-Bag 
Office, worth lOOOl. a year ; and other places, which he 
oould not hold himself, he procured for his creatures 
smd kindred. The army, however, viewed 
"with envy the manner in which, while they 
'were encountering all sorts of dangers and privations, 
the members of the House of Commons were enriching 
themselves ; and Cromwell, taking advantage of this 
feeling, brought in his femous "Self-denying Ordi- 
nance," — ^the foundation of his subsequent greatness. 
Glyn, with Hollis and Stapleton, his close allies, 
strenuously opposed a measure likely to be so detri- 
mental to themselves and to their party. " These were 
all men of parts, interest, and signal courage, and did 
not only heartily abhor the intentions which they dis- 
cerned the army to have, and that it was wholly to be 
disposed according to the designs of CromweU, but had 
likewise declared animosities against the persons of the 
most active and powerful officers."* They had a con- 
siderable majority in the House of Commons, and upon 
a peaceable division the Ordinance must have been 
thrown out. A council of officers, therefore, 
on Cromwell's suggestion, preferred an im- S^^^^^ 
peaohment for high treason against Glyn and opposing the 
ten other members of the House of Commons, oniiiunce. 
and insisted that they should be immediately 
sequestered and imprisoned. The demand was at first 
resisted, on the ground that the accusation was general ; 
but it was answered, that, on a similar accusation, the 
Earl of Strafford had been committed to the Tower by 
the House of Lords,— and, ere long, Glyn was in the 

* Bd)emoii, iii. A7. By Oljo's ad- giving satiseEtction, it should keep you 

vioe, Hollis sent Ireton a challenge, and, from offering affronts." This affair 

llie saintly soldier answering that it was greatly exasperated the differences be- 

against his oonsdenoe to fif^t a duel, tween the Frestiyterians and indepen- 

the diallenger pulled his nose, observ* dents, 
ing, " If your c on acienoe keeps you from 

F 2 
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aame cell wMoh tliat great state offesder bad occupied. 
The Self-denjing Ordinance haTing paeeed, he ^ 
deprived of all his emploTmeotB, including even the 
Eecordership of the City of London.* 

Glyn was a man in every political revelation to ride 
with the victorious party, and to contrive to gain tfae 
favour of thoee who bad beaten bim. We 
Sed^to™* *'^ ""t informed bow he made advance* to 
CrMnweii. ^j^g Independents on his liberation, bnt, soon 
after, be was allowed to resume his eeat in 
the HonsB of Commons as member for Westminater ; 
and when negotiations wore going on for a settlement 
with the King, now a prisoner in the lele of Wight, 
we find him in the confidential situation of one of tbe 
Gommissioners on tbe part of tbe Parliament. He was 
soon after raised to tbe degree of Serjeant>at-law, being 
one of those on whom this honour was conferred by 
order of the House of Commons. 

Glyn was too cautious a man to take any part in tbe 
King's trial ; and be remained very quiet for several 
years, following bis profession, and watching the course 
of events. But when the Protectorate was firmly 
established, be professed to be a zealons supporter of 
tbe plan for putting the royal diadem on tbe head of 
tbe Protector. 

In Cromwell's reformed parliament he was returned 
for tbe county of Caernarvon, and, being a member of 
tbe committee appointed to remove the objections made 
by bis Highness to accept the title of Oliver I., which 
was offered to bim, he not only took an active part in 
tbe conferences at Whitehall, bnt published a pamphlet, 
entitled "Monarchy asserted to be the best, most ancient, 
and letral form of government." 
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his life, and Sir Matthew Hale, then a Judge of the 
Oomxaon Pleas, had excused himself from 
this service, Olyn was sent down to Salis- uepreeides 
bury along with Serjeant Maynard to dis- p^rodSock/ 
pose of them; and their services on this 
oocasion were celebrated in the well-known lines of 
Hudibras : — 

** Was not the King, by prodamation. 
Declared a rebel o'er all the nation? 
Did not the learned Glyn and Maynard, 
To make good sul^ects traitors, strain hard ?" 

We have a very full account of the trial b}' Pen- 
ruddook himself, from which it would appear that 
Glyn treated him with extreme harshness and in- 
solence. The indictment was for high treason in levy- 
ing war against the Lord Protector. The prisoner 
argued that "there could be no treason unless by 
common law or statute Jaw, but this is neither on the 
oommon law or the statute ; ergo^ no treason.'' 

Olyn : ** Sir, you are i)eremptory ; you strike at the Govern- 
ment; you will fare never a whit the better for this speech." 
Penruddock : ** Sir, if I speak anything which grates upon the 
present Groverament, I may confidently expect your pardon ; my 
life is as dear to me as this Government can be to any of you. 
The holy prophet David, when he was in danger of his life, 
feigned himself mad, and thel spittle hung upon his beard. You 
may easily therefore excuse my imperfections. The * Protector ' 
is unknown to the common law ; and if there be any statute 
against which I have offended, let it be read. My actions were 
for the King, and I well remember Bracton saith, *Rex non 
habet superiorem nisi Deum.' You shall also find that whoever 
shall refuse to aid the King, when war is levied against him or 
against any that keep the King from his just rights, offends the 
law, and is thereby guilty of treason ; and yet you tell me of a 
statute which makes my adhering to my King according to law 
to be high treason. Pray let it be read.** 

The only answer he received was, " Sir, you have 
not behaved yourself so as to have such a favour 
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from the Conrt." Gvidenoe of the insiirrection being 
then given, and of the taking of Saliabory in the King's 
name while the Protector's judges were holding the 
Msizes there, Penruddock delivered a very eloquent 
speech to the jury, which he gives at full length ; — 

" This teing done," he says, " Serjeant Glyn, after a most 
bitter and nonsensical speech, gave eentCDca against me, vis. to 
be drawn, hsnged, and quartered : I observe treason in this age 
f) be an inilivi'ltium vagum, like the wind in the (rospel which 
bloweth where it listelh ; for that shall be treason in me to day, 
which shall be none in another to-morrow, as it pleaseth Ifr. 
AtUimey," 

He was a very piona as well as a very hrave man, 
and as he was ascending the scaffold he said beauti- 
fully, " This I hope will prove to he like Jacob's ladder ; 
though the feet of it rest on earth, yet I doubt not but 
the top of it reacheth to heaven."* 

Bolle being driven, not long after, to resign the 
Chief Justiceship of the Upper Bench, Glyn 
orief jSbuw. ^™8 appointed to succeed him. His inst^la- 
jvme 11, (;j(,n took plaoe vrith great ceremony, when 
L'lsle, Lord Commissioner of the Great Seal, 
" did make a learned speech, wherein he spoke tuuch in 
commendation of the good government (as ho termed 
it) that they then lived under."t 

Glyn filled this ofBce till the eve of the Beetoratioo, 
a period of nearly five years, during which he dis- 
charged its judicial duties very creditably. He was an 
extremely good lawyer, he was very assiduous in private 
causes, he was very impartial, and he could even put 

■ 6 St. Tr. )6t-I(io. Hlgbntw Ilia Lord Protajtor'i Snjetnt- 

at'Law, tank hlB plane ot Lord Cbt?! 
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on a show of independence between the Protector and 
Uie subject. 

H!is chief reporter is Styles, who, being obliged by 
an ordinance of the House of Commons to abjure the 
Norman French, thus laments the hardship imposed 
upon bim: — 

** I have made these reports speak English, not tliat I believe 
they will be thereby generally more useful, for I 
have been always, and yet am, of opinion that that *^* ^^^' 
part of the common law which is in English, hath only occa- 
sioned the making of unquiet spirits contentiously knowinn, and 
more apt to ofiend others than to defend themselves ; but I have 
done it in obedience to authority, and to stop the mouths of such 
of this English age, who, though they be as confusedly different 
in their minds and judgments as the builders of Babel were in 
their languages, yet do think it vain, if not impious, to speak or 
understand more than their own mother tonjme." 



Points de- 

ustioe 



While in St. Stephen's Chapel (where the House of 
Commons still met) political convulsions were 
happening which changed the aspect of the ^dhy 
world, I do not find any more important point ^J^ ^^ 
decided by the Uppeb Bench in Westminster 
Hall than the following : — 

** Action on the case for these words * Helena (meaning the 
plaintiff) is a great witch.' Verdict for the plaintiff, with 
damages. Motion in arrest of judgment, and, by the unanimous 
opinion of all the justices, judgment was arrested, because the 
words only indicated that the plaintiff was a witch, without 
alleging that she had bewitched any person or any thing ; and it 
not being pimishable to be a witch without actually exercising 
the black art, it is not actionable simply to impute the power of 
witchcraft to another.** * 

The next reporter of the Upper Bench was Siderfin, 
who, not publishing till after the Bestoration, availed 

* Styles, ii. So It is held not action- than to say ** yon are a thief, for you 

able to say ** Mary is a witch, for she have stolen my heart;" or, **yoa have 

has bewitched me," the context showing committed murder, for your beauty has 

that he meant she had made the deten- for ever murdered my peace of mind." 
dant foil in love with her: any more 
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himself of the recovered privilege of using the Normals 
French. The following is a fair specimen of the deci- 
sions which he records : — 

" Le defendant dit ceux scandalous parols dil plaintiff. * He 
hath got M. N. with child.* Motion pour arrester le judgment 
pour ceo que ceux parols ne sont actionahles sans alleging que 
M. N. ne feut sa feme. Mais per Glyn, C. J. : Les parols sont 
actionahles car il ne gist dans la bouch del defendant a dire q[ue 
le plaintiff et M. N, etoient baron et feme." * 

On several occasions when writs of habeas corpus were 
moved for in the Uppkr Bench, Glyn intimated with 
some reluctance that, sitting there, he must declare the 
law as it had been handed down to him ; whereupon 
(probably by his advice in the Council of State) the 
arbitrary acts deemed necessary were carried through 
by the agency of the " Major Generals " and the " High 
Court of Justice." 

There was one treason trial before the Upper Bicnch 
while Glyn presided there ; that of Sinder- 
Triai of Sin- come, who had engaged in a plot to assassinate 
^S^Tri/g to t^© I^ord Protector. As he was certainly 
S^^ecu>T S^^^*y ^^ ^ crime revolting to all Englishmen^ 
Jan. X668. it was thought that a jury might safely be 
trusted with the case, instead of referring it 
to any extraordinary tribunal. 

It is curious to a lawyer to observe that the in- 
dictment is framed after the precedents on stat. 25 
Edward III., for *' compassing and imagining the death 
of the Lord Protector." The overt act charged was 
hiring a room in Westminster, fitting it with guns, 
harquebusses, and pistols charged with leaden bullets 
and iron slugs, to shoot, kill, and murder him. The 
facts being proved very clearly. Lord Chief Justice 
Glyn thus met the objection that in the statute of 
Edward III. there is no mention of a " Protector :" — 

• Siderfin. ii. 17. 
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** By the oommon law, to compass or im^ine the deatli of the 
chief magistrate of the land, hy what name soever he was called, 
whether Lord Protector or otherwise, is high treason ; he heing 
the spring of justice, in whose name all writs run, all commis- 
sions and grants are made: the statute 25 Edw. III. did 
only declare what the common law hefore was, and introduced 
no new law." 

The jury, oonsisting of very respectable men, having, 
without difficulty, found a verdict of guiUy, the ancient 
sentence in cases of trecuson, with all its frightful 
particulars, was pronounced ; but this Sindercome dis- 
appointed, by taking poison the night before the day 
fixed for his execution.* 

Glyn was member for Caernarvonshire in Cromwell's 
third parliament, and assisted the House of Commons 
with his legal advice. In the proceedings against 
Nayler, the Quaker, he gave it as his opinion ** that, 
upon a simple commitment by the House of 
Commons for a contempt, at the end of the 
session the party committed was entitled on a habeas 
corpus to be discharged ; but if the House were to pro- 
ceed judicially, and, after conviction, sentence him to 
imprisonment for a time certain, no inferior court could 
interfere to relieve him." f 

The Chief Justice continued in high favour with 
Cromwell, and again made an effort to induce him to 
become King.f This having failed, and the oiyn is made 
House of Lords being restored, he was made * p®®^* 
a peer, — he and his wife being called Lord and Lady 
61yn.§ 

On the accession of Kichard his patent as Chief 
Justice of the Upper Bench was renewed, and he took 
his seat as a peer in the new parliament, but made no 
effort to ingratiate himself with the military usurpation 
which followed, foreseeing that it would be short-lived. 
Qn the restoration of the Eump he again took his seat 

♦ 6 St. Tr. 841-872. f Burton's Diary. % 3 Pari. Hist. 1498. $ Ibid. 1518. 
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as member for Wefitminster, and affected a zeal for the 
Presbyterians, who were now the dominant party. 

As Monk*s army approached from the north, he had 
a very shrewd guess at the intentions of "honest 
G^rge," and thought it did not become him to aot 
Jan. 1660. longer as a Judge under a usurped authority, 
oiyn resigns He therefore sent in his resignation of the 
assists in the office of Chief Justico of the Upper Bench, 
Restorauon. ^^^ strcnuously assistcd in the recall of 

the exiled royal family. He zealously joined in 
the vote for the final dissolution of the Long Parlia- 
ment ; and, being returned to the Convention Parlia- 
ment as member for the county of Caernarvon,* he 
opposed the motion made by Sir Matthew Hale for 
requiring conditions from Charles IL In short, he was 
as loyal as any Cavalier. It seems rather strange that 
he now printed the speech he had made to induce 
Oliver to accept the crown, in the shape of a pamphlet 
entitled *^ Monarchy asserted to be the best, most 
ancient, and legal form of government ; in a conference 
held at Whitehall with the Lord Protector and a Com- 
mittee of Parliament, April, 1650." His object pro- 
bably was to prove that he had always been a royalist 
in bis heart. Wood asserts that, in spite of this new- 
bom zeal, Glyn was so obnoxious on account of what 
he had done when an ultra-republican, that he would 
have been excepted from the indemnity, and, although 
not directly concerned in the King*s death, that he 
would have been brought to trial for high 
&vonr of treason, like Sir Harry Vane the younger, if 
" he had not given a bribe to Lord Chan- 

cellor Clarendon.! However this may be, the ex- 
Chief Justice was quickly as great a favourite with 

• 4 Pari. Hist. 8. son sued the author for this calumny in 

t When the Athene came out, after the Vice-Chancellor's Court, and had 
Lord Chancellor Clarendon's deaUi, bis Judgment against him. 
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Charles IE. as he had ever been with Oliver. He was 
not only pardoned, bnt created King's Ancient Ser- 
jeant ; and, kneeling to kiss the hand of his legitimate 
sovereign, rose Sir John Glym, Knight. He was again 
returned for Caernarvonshire on the dissolution of the 
Convention Parliament, and he supported all the mea- 
sures of the Court with indiscriminate zeal. a.d. mi, 
** He departed this mortal life in his house ^^ <*®*^* 
situated in Portugal Bow, Lincoln's Inn Fields, near 
Ijondon, on the 15th of November, 1666, and was 
buried with great solemnity (being accompanied to 
his grave by three heralds of arms) in his own vault 
under the altar in the chancel of the church of St. 
Margaret, within the city of Westminster."* 



The office of Chief Justice of the Upper Bench having 
become vacant by the resignation of Glyn, 
although the supreme power really was in ^^^J^^'J; 
the hands of Monk, who was approaching Oiief Jus- 
London at the head of a large army, the 
Bump resolved that, for the due administration of 
the law, a new Chief Justice should be created. Ac- 
cordingly an order was made, both by the Council of 
State and by the House of Commons, to j * 
confer the office on Sir Rjchard Newdigate ; 
and, as he was regularly installed in it, I must take 
some notice of him, notwithstanding that the period for 
which he held it was very brief. 

He was of a respectable Warwickshire family. He 
studied at Oxford, and he was called to the nisprofes- 
bar at Gray's Inn. I find no public notice of clonal career, 
him till the year 1644, when he was appointed junior 
counsel for the Commonwealth in certain state prose- 
cutions which were then going on, having Prynne 

• AthensB, Hi. 764. 
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and Bradshaw for his leaders. I suspect that he was 
a hardheaded special pleader, without display or pre- 
tension, who, delighted -^th the smell of old parch- 
ment, was indifferent about politics and literature; 
but who was complete master of his own craft, and 
who could be relied upon with absolute confidence 
for drawing an indictment or arguing a demurrer. 
He never was a member of the House of Commons, 
neither sitting in the Long Parliament nor in any 
of the whimsical deliberative assemblies called either 
by Oliver or Eichard. 

The next we hear of him is as counsel for Glj'n, 
HoUis, and the rest of the eleven members who were 
impeached for high treason because they opposed the 
" Self-denying Ordinance." He drew and signed their 
answer, which seems to have been a service of some 
danger, as Whitelock greatly rejoiced in being released 
from it. The case never came to a hearing, the object 
being only to frighteu the leading Presbyterians — ^not 

to hang them.* Although opposed to the 
?j^™^ Government, on account of his high repu-* 
pnder Crom- tation as a lawyer he was called upon, along 

with Pepys and Wyndham, to become a 
Judge.f They at first all declined the honour, and, 
being summoned into the Protector's presence expressed 
doubts as to his title, and scruples as to whether they 
could execute the law under him. Whereupon he said, 
in wrath, " If you gentlemen of the red robe will not 
execute the law, my red coats shall."J Out of dread 
of what might happen either to the state or to them- 
selves, they are said all to^have exclaimed, "Make us 
Judges ; we will with pleasure be Judges." 

Newdigate, in consequence, became a Puisne 

. • Memorials, 259. story he said, " If I cannot rule 1^ red 

+ Whitelock, 591. gotom 1 will rule by red coats." 

% According to another editiqn of the 
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^ Justice of the Court of King's Bench, but was too 
honest long to retain the office. Presiding Hisindepen- 
at the assizes for the county of York, when dent conduct, 
^^ Colonel Halsey and several other royalists were tried 
^^ before him for levying war against the Lord Protector, 
-' be observed that, "although by 25 Ed. III. it was 
^ high treason to levy war against the King, he knew 
^ of no statute to extend this to a Lord Protector;'* 
32; and directed the jury to acquit the prisoners. 
^ Inconsequence, a mandate from the Protector in 

Council came to the Lords Commissioners „ , ^, 
s^ of the Great Seal for a supersedeas to dismiss missed. 

„ , . » "^ May 15, 1655^ 

ere him.* 

die He returned to the bar, and practised with great 
^ success for some years. 

)!!^ He was restored to the bench, as a Puisne Judge, 
when the Protectorate was abolished, and 

.1 . • • a • U.T- Jan. 15, 1660, 

the government was again earned on in the 
names of the " Keepers of the Liberties of England.'*f 
tk Two days after, an ordinance passed by which 
pc- he was constituted " Chief Justice of the 
)D2 Upper Bench." The object was, in the present crisis, 
! » to select an individual who could give no offence to 
d any political party, and who must be acceptable to all 
from his acknowledged learning and integrity. 

He filled the office with entire satisfaction to the 
public till the 29th of May following, when, He is super- 
Charles II., making his triumphal entry ^^wtiJS. 
into London amidst universal rejoicings, the aj). leeo. 
Commonwealth Judges were considered as super- 
seded, and ceased to act. 

The only case of much importance which came 
before him was that of Sir Robert Pye, who sir Robert 
having been couimitted to the Tower by the ^'* ^^*^ 
House of Commons, his counsel moved for a habe-as corpuB 

• Whitelock, 625. f lb. 678. 
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to disokarge him. Ludlow Bays, " So low were tbe 
afiaira of the Parliament, and their authority so little 
regarded, even in Weatminater Hall, that Judge Xewdi- 
gate, demanding of the counsel for the Commonwealtli 
what they had to aay why it should not be granted, 
they answered that they had nothing to say against it : 
irhereupon the Judge, though no enemy to monarofay, 
yet ashamed to see them so unfaithful to their trust, 
replied, that if they had nothing to say, he had ; for 
that Sir Hobert Pye being committed by an order of the 
Parliament, an inferior court could not discharge him."* 

Newdigate had always heme his faculties so meekly 
tiiat in the Act immediat«ly passed " for confirming all 
writs and process in the names of the Protectors, 
Oliver and Bichard, or of the Keepers of the Libertiss 
of England,"'!' it would have been graceAil to have 
introduced a clause ratifying his appointment, or to 
have reconstituted him a Judge under the royal great 
seal now held by the Earl of Clarendon ; hat he was so 
little of an intriguer that he was removed from his 
ofSoe with seeming disgrace, while his predecessor, 
Glyn, who bad been instrumental in overturning the 
monarchy, and had behaved with the utmost harshness 
to many royalists, was immediately basking in the 
sunshine of Court favour. 

He returned to the bar, and was a second time 

His Mreer <»llod to the degTCC of the coif, along with 

inerUede- other setjcants, whose first writs had been 

issued by the " Lord Protector," or the 

"Keepers of the Liberties of England." When he 

* Lndiow. p. 311. TIh taUswing la ■ OoDrt qi» (oment lla fner' iinprlnD pnr 

dlOCRDI report of tbecsBe by Slderflu:— snsplctoa de ti«aoD. qne llg ne poent 

"SlrBa.PreetH. I'lDcbereslcuitoom. Amy il eni balla Id ch q« k cdudwI 

mit kl Towtr movo per lour coiuxel pro del CommouvcitlUi ne voll proceed vers 

Hib. Corp. Et tl Jour del letuni Ue eni; cur Mt le Uithrlgbl de cfaucnii 

iq>pkrt In mart. El (nit move p«r Imi ntdect diMn Uy ace il Lej del lore." 

ODODcel, que Ub uira haUe annt a\e -Sid. 11». 

loDgtonpa ImpriaoD wu umn proae- f It Car. U. c t. 
enUHi talt Ten eni. £t fait dlt per 1« 
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saw that there was no chance of his being restored 
ix) the bench, and found that he was too old to wrangle 
'wdth juniors trying to push themselves into notice, he 
retired into the country and amused himself with 
rural sports. Still he was not a keen politician, and 
lie associated chiefly with the Cavaliers. By Colonel 
Halsey, whose life he had saved, he was introduced, 
in extreme old age, to Charles II., and he was created 
a baronet. He died on the 14th of October, 1678. On 
Ilia death-bed he perceived, by the signs of the times, 
that another revolution was approaching, although no 
one could then tell whether it would lead to a consti- 
tutional monarchy or to a re-establishment of the Com- 
monwealth.* 

* See Noble's Family of Cromwell, regem et ordines regni oontroversUs non 

ToL ii. On the easfc wall c^ Harefield omnino admiscuit, nee ad- chief Jnstioe 

Cbnrdi, in Middlesex, is a monument to duci potoit ut pnediorum Newdigmtet 

Sir Richard Newdigate, with the follow- regis velUlorum qui ob^us •P*«*pt»- 

ing inscription :— ** M. S. Ricardi New* parte stetenmt emptione rem snam con- 

degate, serrioitis ad legem et baronetti, taminaret ; sed nobiliorequamvis minhs, 

filii natu minimi Joannis Newdegate in expedito ad divitias oontendebat itinoe ; 

agro Warwioensi militia. Natns est indefieeso nempe studio et labore, sum- 

17mo die Septembds aj>. 1602, et post m4que in arduis fori negotiis peritii et 

^rroclniumin Acadonifi Oxoniensi fell- fide; quibu8itaclaruit,utreemptohuju8 

citer inchoatum Juris munidpalis studio loci manerio, antiquas sun fSBoailin pen& 

in Graiorum hoepitio reliquum temporis ooUapsse, atque ex veteri Newd^atorum 

inii)endit ; vitam degit animi fortitudine in Surria proeapia oriundae, sedi plnrima 

et mir& equitate spectabilem; summo a^jedt latirundia, quse null» viduarum 

candore et morum suavitate omatus erat, lachrynue nee diri orphaninimi gemitus 

nee minore probitate et prudoitifi. De- infausto omine polluerunt."— £y«m'« 

plwaodis lllis intw Candum primum Enximmt qf Londoti, 
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CHAPTEB XIII. 

LIFE OF CHIEF JUSTICE OLIVER ST. JOHN. 

I MOST complete my list of Commonwealth Chief Justices 
with the name of Olivkr St. Johh, and I am well 
pleased with an opportunity of tracing his career and 

portraying his character. He has been 
SifcbuKttr noticed by biBtorianB, but he has not occu- 
st jI*il P^^ ^^^ prominent poBition which is suitable 

to his merits or hia crimes. With the excep- 
tion of Oliver Cromwell, he had more influence on the 
events which marked the great constitutional struggle 
of the 17th century than any leader who appeared on 
the side of the Parliament. He wae the first English- 
man who ever seriously planned the establishment of a 
republican form of government in this country; he 
adhered resolutely to his purpose through life ; and to 
attain it he took advantage, with consummate skill, of 
all events as they arose, foreseen and unforeseen, and of 
the various incongruous propensities and conflicting 
passions of mankind. When the ancient monarchy had 
been overturned, he resisted the establishment of 
tyranny under a new dynasty ; and finally, rather than 
desert his principles, he was willing to spend his old 
age in exile and penury. At the same time, while he 
was a distinguished statesman he was an able lawyer, — 
not like many who have been called to the bar pro formd. 
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tUxe most important canses ever argued before an Engli^ 
ioribunal ; and he himself for years distributed justice 
a43 a great and enlightened magistrate. There were, 
indeed, dark shades in his character, but these only 
jrender it the more worthy of our study. 

It is a curious circumstance that there should be a 
dispute about the parentage of such a dis- 
tinguished individual, who flourished so Juctdi^?^ 
recently. Lord Clarendon, who knew him in- 
timately from his youth, who practised with him in the 
Court of King's Bench, who sat in the House of Commons 
^with him, and who was both associated with him and 
opjKwed to him in party strife, repeatedly represents 
him as illegitimate ; and states that he was '' a natural 
son of the house of Bullingbrook."* Lord Bacon's 
aocount of his origin is eqtiivocal — calling him " a gentle- 
man as it seems of an ancient house and name.^f By 
genealogists and heralds a legitimate pedigree is assigned 
to him, deducing his descent in the right male line from 
William St. John, who came in with the Conqueror; 
but some of them describe him as the son of Sir John 
St. John, of Lydiard Tregose in Wiltshire, and others 
as the son of Sir Oliver St. John of Cagshoe in Bedford- 
shire, and they differ equally respecting his mother. J 
Lord Clarendon could hardly be mistaken on such a 
point, and I cannot help suspecting that the contrary 
assertions proceed from a desire to remove the bar 
sinister from the shield of a Chief Justice. 

He was bom in the latter end of the reign of Queen 
Elizabeth. To whomsoever he might be related, or by 
whomsoever begot, he had from nature wonderful power 
of intellect, and great pains were taken with His educa- 
his education. He received much early kind- ***'°- 
ness from the Earl of Bedford, as well as the Earl of 

* RebelUoD, L 327. t See KoMe's Memoirs of the CromweU 

t Works, 429. Family, ii. 18. 

VOL. n. Q 
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Bolingbroke ; and he was brought up with the young 
Bussells and St. Johns who were to support the greatness 
of these two noble houses. 

Some say that he was educated at Catherine Hall, 
Cambridge, and others at Trinity College, Oxford ; but 
the former statement is much the more probable.* 
Although we certainly know that he studied law at 
Lincoln's Inn, the exact dates of his entry, and call to 
the bar there, are not ascertained, from the defective 
state of the books of the Society at that period.f 

We have ample notices of his appearance and habits 
soon after he was called to the bar, which describe him 
as thoughtful and moody, never partaking in youthful 
amusements, and seldom even allowing his features 
to relax into a smile. He read much and reflected more. 
His want of Though a deep lawyer, and almost always to 
Rucoeaaatthe be found at his chambers when Jie was not 

OAT. 

attending the courts, he had nothing showy 
in his manner ; and the attorneys ascribed his taciturnity 
to dulness, so that for a considerable time he had hardly 
any practice, either on the circuit or in London. But 

• Fasti, i. 453. At the request of a matriculated of Trinity College April 3, 
friend. Dr. Philip BUss, Principal of St. 1601, aged fifteen ; and William St. John, 
Mary Hall, and Keeper of the Archives the son of an esquire, bom in the county 
of the University, has, though in vain, of Hants, matriculatf'd of Mi^daleoe 
made a diligent search for Oliver St. College May 8, 1600, aged sixteen. The 
John's matriculation at Oxford. He thus matriculation records of Cambridge at 
politely pre&ces a letter stating the re- this period are so defective, that the non- 
suit of bis inquiries: "Lord Campbell appearance of a name in them affords 
has a claim on me, and all who have hardly any argument; and Wood's asser- 
records in their custody, as his work may tfon, that our Oliver was of Catherine 
be considered a valuable contribution to Hall, is strongly corroborated by the &ct 
our national biography." He then states, of his having been afterwards Chancellor 
that, after a search of several days, the of the University of Cambridge, 
only St. Johns he can find matriculated f There are entries respecting an Oliver 
from 1570 to 1614, are Oliver St John of St John (without any designation as to 
Trinity College, matriculated 20th Dec. parentage) who Is stated to have been 
1577, son of John St John, Esq., being admitted in 1630, and to have been called 
the Ijord Deputy of Ireland in 1616, and to the bar on the 30ih of January, 1637 
created Baron Tregoze in 1626, repre- (8) ; but this cannot refer to uur Oliver, 
sented by Collins as having died in 1630, who must then have been forty years of 
aged seventy; G^rge St John, the son age, and was well-known as a lawyer and 
of a knight bom in the cuunty of Wilts, a politician. 
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thoee who were intimately acquainted with him fore- 
saw that he must one day attract general admiration. 

How his attention was first directed to politics is 
unknown, but it is certain that, from early youth, he 
was impressed with the notion that the Stuart family 
w^as systematically engaged in a plan to subvert public 
Hberty ; he saw the mischiefs arising from 
monopolies, which were still persisted in, not- repulucan. 
^thstandingthe repeated promises to aboUsh 
them ; and, above all, he was alarmed by the danger of 
parliaments being entirely discontinued, if the preten- 
sion should be acquiesced in of raising money by the 
exercise of the prerogative. It is supposed that, during a 
long vacation, he had taken a trip to Holland, and that it 
was from seeing with his own eyes the respect for pro- 
perty as well as personal liberty, and the comfortable 
and contented condition of all classes in that country, 
he was first imbued with a taste for a republican form 
of government. 

However this may be, it is certain that James I., in 
the interval of parliaments, having made an attempt to 
raise a tax under the name of a " Benevolence," or 
compulsory loan which was never to be repaid, — the 
amount exacted from the supposed lender being assessed 
by the borrower, — Oliver St. John, still a mere stripling, 
resolved to stir up resistance to it ; and with this view 
he wrote and published "A Letter to the He is prose- 
Mayor of Marlborough," citing the various gjjf ^^" 
statutes, from Magna Charta downwards, by chamber, 
which the imposition was condemned, and denouncing 
it as contrary to law, reason, and religion. Sir Francis 
Bacon was then the Attorney General, and impatient to 
grasp the great seal. That he might recommend himself 
to the Court, he prosecuted this indiscreet boy . ^ ^ 
in the Star Chamber, for a libel, and had him 
arrested while the suit was depending. "When the 

G 2 
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hearing of the ccuBe came on, he made a speech -which 
might well fix the hatred of tyranny in the breast of the 
young patriot : — 

" This gentleman," said he, " hath, upon advice, not suddenly 
by the slip of his tongue — not privately, or in a comer — but 
publicly — as it were to the face of the King's ministers, slandered 
and traduced the King our sovereign, the law of the land, the 
parliament, and infinite particulars of his Majesty's worthy and 
loving subjects. Nay, the slander is of that nature, that it may 
seem to interest the people in grief and discontent against the 
state ; whence might have ensued matter of murmur and sedi- 
tion. So that it is not a simple slander, but a seditious slander, 
lite that the poet speaks of — CcHamosgvs armare veneno — a 
venomous dart that hath both iron and poison." He then at 
great length justified the Benevolence, and conunented bitterly 
on the alleged libel. Thus he concluded : " Your menace, that 

* if there were a Bollingbroke (or I cannot tell what), there were 
matter for him,' is a very seditious passage. You know well 
that, howsoever Henry IV.*8 act by a secret providence of Grod 
prevailed, yet it was but an usurpation ; and if it were possible 
for such a one to be this day, wherewith it seems your dreams 
are troubled, I do not doubt his end would soon be upon the 
block, and that he would sooner have the ravens sit upon his 
head at London Bridge, than the crown at Westminster ; and it 
is not your interlacing with your ' God forbid J' that will salve 
these seditious speeches. If I should say to you, for example, 

* Mr. Oliver St. John, if these times were like some former times 
of King Henry VIII., which Ood forbid ! Mr. Oliver St. John, 
it would cost you your life T I am sure you would not think this 
to be a gentle warning, but rather that I incensed the Court 
against you. And this I would wish both you and all to take 
heed of— how you speak seditious matter in parables, or by 
tropes, or examples. There is a thing in an indictment called 
an inntiendo ; you must beware how you beckon or make signs 
upon the King in a dangerous sense. As yet, you are graciously 
and mercifully dealt wittu"* 

After various members of the court had followed in 
the same strain, supporting the legality of Benevolences, 
and denouncing as sowers of sedition and traitors all 
who questioned the right to levy them, a day was 

* 2 St Tr. 899. Bacon was so delighted H to the King, saying, ** I persuade myself 
witii this speech, that he sent a cofpj of I spoke it with more Ufie." 
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api)oiiited for oondemning the defendant to punishment, 
and then hearing him. This was looked forward to 
wil^ great interest; and I^ord Chancellor EUesmere, 
who was dying, expressed a wish that the deUvery of 
the sentence might be the last act of his official life. 
Fine, pillory, and perpetual imprisonment were expected 
by St. John without dismay. 

But, before the day arrived, his prison doors were 
thrown open to him. He was told that Government 
dropped the prosecution, in the hope that indulgence 
would bring him to a right mind, and that the authori- 
tative declaration of the law by the Court of Star 
Chamber would for ever after prevent attacks on the 
inalienable prerogatives of the Crown. The real motive 
for this apparent lenience was never explained. The 
proceeding had no effect on the obdurate mind of St. John 
but to make him more cautious. He never forgave 
the court the first assault, and, hoping before he died 
to see his country free, he resolved to bide his time. 

He remained quiet during the rest of this reign and 
tiie commencement of the next, but he was 
returned to the House of Commons as member ^•®' ^^^s. 

, , He 18 a nutn- 

for the county of Bedford in Charles's third berof Charies 
parliament, and thenceforth he was the life parliament. 
and soul of the country party. Still he made 
no display. He was nothing of a rhetorician ; he hardly 
ever spoke in debate, and when he did open his mouth 
it was only to utter a few pithy sentences. But he met 
the popular leaders in consultation ; he famished them 
with precedents, he drew their addresses and resolutions, 
and he gave them discreet counsel, which they valued 
and followed. 

Although he had been mainly instrumental in 
carrying the "Petition of Eight," and extorting the 
royal assent to it in due form, and the Court, aware of 
his influence, would have been well pleased to have 
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punished him after the parliament was dissolyed, it was 
found impossible to include him in the prosecution 
instituted against Sir John Eliot, Denzil Hollis, and 
other patriots, for making seditious speeches in parlia* 
ment. 

But he anxiously watched the expedients now adopted 
to introduce despotism and to reconcile men*s minds to 
the loss of liberty. One of these was to circulate a book, 
entitled "A Proposition for his Majesty's Service, to 
bridle the Impertinence of Parliaments." This had 
been written by Sir Eobert Dudley at Florence, and 
recommended the establishment in England of Louis 
XI.'s system of fortifications, garrisons, passports, and 
taxes, whereby he had completely put down the meet- 
ings of the States General in France, and had rendered 
himself absolute in that kingdom. St. John having 
procured a copy of it showed it to the Earl of Bedford, 
Selden, and other friends, and was preparing an 
answer to it denouncing the profligate design which 
it disclosed, when the King and his ministers, to ward 
off the disgrace that was about to be heaped upon them, 
pretended that they highly disapproved of the book. 
He Is again a^d actually preferred an information in the 
Kur'^^ Star Chamber against the Earl of Bedford, 
Chamber. Selden, and St. John for composing and pub- 
lishing a seditious libel, entitled " A Proposition for his 
Majesty's Service, to bridle the Impertinence of Parlia- 
ments." 

This cause coming to a hearing, " a great presence of 

May 29, 1630. ^^^^^7 ^^^8 ^^ court,"* the Attorney 
General with gravity opened the charge, and 
explained how the defendants were clearly guilty, 
because the book was libellous, and they had not only 
read it, but had shown it to each other, which, in point 
of law, amounted to a jpuhUcation ; whereas it was the 

• 3 St. Tr. 397. 
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3Mty of every one who met with a libel, without reading 
it through, immediately to lay it before the Secretary 
of State, or some other magistrate, so that its circulation 
might be stopped and the author brought to punishment. 
But, before Mr. Attorney had concluded his oration, the 
liOrd Keeper Coventry, who was presiding, declared 
that the Queen was just brought to bed of a son (affcer- 
Tvrards Charles 11.); and that it having pleased the 
Oreat Justice of Heaven to bless his Majesty and his 
kingdom with a hopeful prince, the great joy and long 
expectation both of the King and kingdom, his most sacred 
Majesty directed the Court to proceed no further with 
this prosecution, but that the book should be burnt by 
the hands of the common hangman, as ^' seditious and 
scandalous both to his Majesty and the state."* Lord 
Clarendon says, " It being quickly evident that the pro- 
secution would not be attended with success, they were 
all, shortly after, discharged."t 

St. John felt no gratitude for being again released 
from impending peril, but vowed the destruction of a 
Government which could form such culpable plans, and 
resort to such unworthy artifices to conceal them. He 
was the confidential adviser of those who were pro- 
secuted by the Government, but as yet he never 
appeared for any of them in court, and it was supposed 
that, although a very sensible man, he had no forensic 
talent. 

At last, ship-money came up. He was counsel for 
Hampden, and he delivered the finest argument that 
had ever been heard in Westminster Hall. Having 
written a very learned opinion, in which he demon- 
strated the illegality of this imposition, and upon which 
payment of it had been refused, — ^having drawn the 
demurrer to the information filed in the Exchequer 
to recover the famous 20«., — and evidently under- 

• Sic 3 St. Tr. 397. t RebilUon, i 28T. 
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standing the subject better than any man in England, 
Hampden placed entire confidence in his ability, not- 
withstanding his want of practice, and required him to 
plead as his leading counsel in the Court of Exchequer 
Chamber, where the case was to be heard before all the 
Judges. 

His argument, which lasted two whole days,* may 
,— * .A iiow be perused with interest. We arechieflv 

A. D. 1637-40. 1.1-1 -I -11.-. 1. 

HtisouQiuei struck with the calm, deliberate, business- 
in'toifSSeTf lit© toii© which pervades it. He always 
Ship-money, gpeaks respectfully of the just prerogatives 
of the Crown, and abstains £rom any triumph when 
he has exposed the feJlacies of his antagonists; but, 
by a review of the principles of the English consti- 
tution, and of the statutes passed upon the subject from 
the Saxon times to the ** Petition of Eight," he demon- 
strates that, while an ordinary hereditary revenue 
belonged to the King, extraordinary supplies could 
only be obtained by a parliamentaiy grant; that if 
any power of taxing the subject had ever belonged to 
the King, it had been solemnly renounced and abro- 
gated ; that the demand upon the county of Bucking- 
ham to furnish the means for fitting out a ship of war 
was an entirely novel invention ; and that if such a 
demand could be made as often as the King should say 
it was necessary, the property of all his subjects was 
held at his pleasure. Although newspaper reporting 
was still unknown, there was then a communication 
of intelligence by means of coflfee-houses, clubs, and 

* Althongb the length of Bpeeches at General, took for the Crown three; Mr. 
the t>ar has certainly grown much of late Holborne, for the defendant, took four; 
years, it it some comfort to know that and Sir John Banks, the Attorney- 
oar ancestors sometimes suffered under General, for the Crown, took three. We 
greater tediousness than has ever been are not told how long the Judges spoke 
inflicted on the present generation. St. in giving their opinions; but, from their 
John, for the defendant, having taken enormous lengthiness. they must have 
two whole days of the time of the Court; occupied many days.— 3 St Tr. 836- 
Sir Edward Littleton, the SoUcitor- 1316. 
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xiewsletters, more rapid and general than we should at 
present think possible without the instrumentality of 
-tlxe press ; and in a few weeks the fiune of this speech 
mras spread all over the kingdom, producing a general 
rodstanoe to the tax^ which had hitherto been resisted 
"by Hampden alone. St. John, who had been little 
known beyond a small circle of private friends and 
political associates, was now celebrated by all mouths, 
and was regarded as the great legal patron of the 
oj^ressed. Lord Clarendon, after observing that ^* he 
liad not been taken notice of for practice in Westminster 
Ball till he argued the case of ship-money," is obliged 
to acknowledge, although with a sneer, that ^'this 
argument gave him much reputation, and called him 
into all courts and to all causes where the King's 
prerogative was most contested;" adding this very 
graphic little sketch of his appearance, manners, and 
habits : — ** He was a man reserved and of a dark and 
clouded countenance, very proud, and conversing with 
very few, and those men of his own humour and in- 
clinations."* 

Of course, his practice was now chiefly in the Star 
Chamber, which was attended with more eclat than 
profit, and was by no means safe; for the advocate 
of a supposed libeller was regarded as *' an accomplice 
after the fact." On the mere suspicion that he was 
concerned in drawing Burton's answer, St. John's 
chambers in Lincoln's Lm were searched, and all his 
papers were carried off.f 

Hyde, Hollis, VVhitelock, Hampden, and the other 
friends with whom St. John was associated, nurevoiu- 
while they strongly condemned the system of «oDaiy 
government which had been established, were 
all attached to the monarchy, and, as yet, only wished 
that parliaments should be restored, and that abuses 

* Rebellioo, i. 287. f 2 Strafford's Letters, 85. 
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should be corrected. But at this era, if not earlier, it is 
certain that St. John himself had become a 
^^' determined republican, and that he thought 

there was no security for freedom but in a democratic 
revolution. To this he looked forward with eagerness ; 
he regretted, or he joyfully hailed, events as they seemed 
to retard or favour it ; and he exerted all his own energy 
and prudence to insure the ultimate success of what he 
denominated the " good cause." His own personal suffer- 
ings from a violation of the law, although they preyed 
much upon his mind, had been slight, and could afford 
little apology for schemes which might introduce 
public confusion; but, before we condemn him with 
very great severity, we must recollect that parliaments 
had now been suspended for nearly eleven years, con- 
trary to a statute requiring the king to call a parlia- 
ment at least once a year, — that there was a fixed deter- 
mination against ever calling another parliament in 
England, — that other taxes as well as ship-money had 
been imposed and levied by the royal authority alone, — 
that a power was assumed of legislating on all subjects 
by royal proclamation, — that sentences of unprecedented 
cruelty had been inflicted upon those who stood up in 
defence of the constitution, — that this system of govern- 
ment had been established immediately upon the 
" Petition of Eight " being added to the statute-book, — - 
and, above all, that the following doctrine was openly 
avowed, and acted upon — " all statutes which encroach 
upon the essential prerogatives of the Crown are void.*' 
While monarchy existed, all remedy seemed hopeless. 

For a long time, despotism (then called by the cant 
name of " Thurrough ") was triumphant, and it would 
have been permanently established in England but for 
the indiscreet attempt to introduce episcopacy into 
Scotland. With rapture did St. John observe the in- 
surrection in that country, — the march of a Scottish 



A-D. 1640. CHIEF JUSTICE OLIVER ST. JOHN. 91 

army to the south, — the flight of English troops before 
iJie invaders, and the necessity to which the King was 
reduced of again calling a parliament. He himself was 
returned for Totness. 

He took Httle part in the debates of the "Short 
^Parliament," which met on the 13th of April, ^ 

_ _. - _ ^, t^ t t /. n ffis conduct 

1 640, and was dissolved on the 2nd day of the in the •« short 
following month. He was at first alarmed and^^y 
by observing the loyalty and moderate dis- Sl^iSJ' 
position of the members, but was much re- 
assured by the rashness and violence of the King's 
advisers. He inflamed the dispute respecting the 
priority to be given to supply, or to grievances; 
and he was suspected of being in collusion with Sir 
Harry Vane the elder, who, being then in the King's 
service as Secretary of State, prevented an accommo- 
dation which had nearly been brought about, by de- 
claring that " no supply would be accepted if it were 
not in the proportion and manner proposed in his 
Majesty's message." On the day of the fatal disso^ 
lution, as we are informed by the noble historian, " it 
was observed that, in the countenances of those who 
had most opposed all that was desired by his Majesty, 
there was a marvellous serenity : nor could they conceal 
the joy of their hearts ; for they knew enough of what 
was to come, to conclude that the King would be shortly 
compelled to call another parliament; and they were 
sure that so many unbiassed men would never be elected 
again." To show who the person was to whom he 
chiefly referred, he gives us this most interesting 
dialogue : — 

" Within an hour after the dissolving, Mr. Hyde met Mr. St 
JohD, who had naturally a great cloud in his face, and very 
seldom was known to smile, but then had a most cheerful aspect, 
and seeing the other melancholic, as in truth he was from his 
heart, asked * what troubled him V — who answered, * that the 
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same that troubled him, he believed troubled most good men ; 
that in such a time of confusion, so wise a parliament, which 
alone could have found remedy for it, was so unseasonably dis- 
missed :' the other answered with a little warmth, that all was 
well, and that it must be wobsb before it could be betteb, 
and that this parliament never could have done what was 
necessary to be done."* 

Clarendon subsequently brings a charge of treachery 
against St. John, along with Pym and Hampden, for 
defeating the measures which ought to have been taken 
against the Scotch; but does not support it by any 
sufficient evidence.! 

As St. John had foreseen, it soon became necessary to 
call another parliament ; and the members returned to 
it were much more to his mind. He again represented 
the borough of Totness. 

When the Long Parliament met, he still avoided 
Nov. 1640 oratorical display, but soon disclosed to the 
His conduct observing his " dark, ardent, and dangerous 
i^ariiament character."^ He drew the Eesolutions against 
ship-money; and he was a member of the 
secret committee appointed to frame the articles of 
impeachment against the Earl of Strafford, along with 
Pym, Hampden, Hollis, Digby, Whitelock, Stroud, 
Earle, Selden, Maynard, Palmer, and Glyn.§ White- 
lock, distinguished for moderation, was put into the 
chair ; but St. John was by far the most active of the 
whole in devising the charges, and in collecting evidence 
to support them. 

Charles I., to save the life of his favourite, now 
contemplated a change of his ministers and an arrange- 
ment was actually made for the introduction of the 
most influential of the popular leaders into office. The 
Earl of Bedford was to be Lord Treasurer; Pym, 

* Rebellion, i. 218. ardent, and dangerous character of St 

f Ibid. 228. John." 

t Hume. '* Here was known the dark, § Whitelock, 39. 
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Ch.anoellor of tlie Exchequer; HoUis, Secretary of 
State; Lord Say, Master of the Wards; Hampden, 
tutor to the Prince of Wales; and Oliver St. John, 
Solicitor General. Lord Clarendon says, that this 
last appointment was recommended by the Earl of 
Bedford, "which his Majesty readily consented to; 
lioping that, beisg a gentleman of honourable ex- 
traction (if he had been legitimate), he would have 
been very useful in the present exigence to support his 
service in the House of Commons, where his authority 
^was then great; at least, that he would be ashamed 
ever to appear in any thing that might prove prejudicial 
to the Crown."* 

At this time there was a move in the law by the flight 
of Lord Keeper Finch, — ^when the great seal g^^ j^^j^ 
"was delivered to Sir Edward Littleton; St»iicitOT 
Bankes was made Chief Justice of the 
Common Pleas; and Herbert was promoted to be 
Attorney General. On the 29th day of January 1641, 
a patent actually passed, constituting Oliver St. John 
Solicitor General ; and he took the oath of allegiance, 
and the oath of office, by which he swore to give faith- 
ful advice to the King, to plead for him in all causes, 
and to suffer nothing to be done to his detriment. The 
Earl of Bedford, who had conducted the negotiation, 
dying soon after, ii went off, and none of the other 
appointments took place. St. John, however, remained 
Solicitor General, '^ and he became immediately possessed 
of that office of great trust ; and was so well qualified 
for it, at that time, by his fast and rooted malignity 
against the Government, that he lost no credit with his 
party, out of any apprehension or jealousy that he would 
change his side, — and he made good their confidence ; 
not in the least degree abating his malignant spirit, or 
dissembling it; but with the same obstinacy opposed 

* BdidUoii, L S2C. 
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every thing which might advance the King's servioe 
when he was Solicitor, as ever he had done before.'* 

How such an office shonld be held by one in active and 
open hostility to the Grovemmfent, it puzzles ns, who live 
in quiet and regular times, to understand. The King 
remained at Whitehall for more than a twelve- 
month after ; — and during all this time there 
must have been business for a law officer to transact 
with the ministers of the Crown and with his colleague. 
Herbert, the Attorney General, was in the King's entire 
oonfidence, and was even made the instrument of his fatal 
folly in impeaching the five members of the House of 
Commons of high treason. St. John, their bosom friend 
and confederate, meanwhile was called " Mb. Solicitok," 
was hurrying the King's minister to the scaffold, was 
plotting the measures which he thought best calculated 
to produce civil war, and looked forward to an Anglican 
republic as the consummation of his wishes. 

He actually thirsted for the blood of Strafford ; and 
Hisatro- ^® ^^ rcsolved to gratify his appetite, in 
^o^pror violation of all law, human and divine, 
tbeproee- Probably he had worked himself up into a 
ilird"^ delusive belief that he was actuated by 
Strafford. ^ regard to the public good; but he seems 
to have been impelled by personal spite, arising from 
some unrevealed aflBront. The great delinquent who 
had deliberately planned the subversion of public 
liberty deserved to be severely punished, and some 
virtuous men were even of opinion that he ought to 
expiate his offence with his life ; but all except St. John 
were for allowing him a fair trial. Had it not been 

* Bebellkm, i. 327. He was Imnie- llshed at the Moote this night'* 

diately elected a Bencher of Lincoln's The following year he was Treasurer. 

Inn >— ^ At a Coondl held the 29^ Janr It appears from the books of the Society 

1640[1]. Att this Councell Oliver 8* that he attended the Councils regular^ 

Johns Esq', his Ma** SolUcltor genrall fh>m this time till he was made Chief 

is called to the Bench and is to be Pub- Justice in 1648. 



A.D. 1641. CHIEF JUSTICE OLIVER ST. JOHN. 95 

for St. Jolm he would have been acquitted, and an 
entirely different turn would have been given to the 
liistory of England. 

While the prosecution was carried on according to 
the forms of an impeachment, he who was guiding it in 
all its details, and making the ostensible actors move 
as he directed them, found it more convenient to remain 
himseKin the back-ground ; and Pym, Glyn, and White- 
lock, were much more conspicuous, both in addressing the 
Lords and in examining the witnesses ; but when, after 
the defendant's masterly appeal to his judges against 
the attempt to take away his life by new and imknown 
laws, and the admirable argument of Lane, his counsel, 
showing that none of the facts proved, or even alleged 
against him, amounted, in point of law, to high treason, 
he was on the point of being acquitted, — St. John 
thought it necessary to take the matter entirely into 
his own hands. He therefore required that the impeach- 
ment should be dropped, and that a bill of attainder 
should be substituted for it, whereby the forms of law 
and the principles of justice might more easily be 
violated. Selden, who had supported the impeach 
ment, — Holbome, who had so zealously assisted in 
arguing the question of ship-money, — and several other 
enlightened lawyers of his party, strongly opposed this 
course; but, by sophistical speeches which St. John 
himself delivered, and by procuring others to excite the 
passions of the mob, he succeeded, with little difficulty, 
in carrying the bill through the House of Commons. 
How was he to obtain for it the consent of the Lords, 
who were ready to acquit on the articles of impeachment ? 
He resorted to the ingenious expedient of making 
himself counsel for the bill at the bar of the Upper 
House, — ^without having any opponent. For this pur- 
pose he proposed a conference between the two Houses, 
which was agreed to, — and he acted as the sole manager 
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for the Commons. In this capacity he delivered a 
speech the most disgracefal ever heard before any 
tribunal professing to administer criminal justioe. 
Knowing that there was to be no reply, he groeBly 
misrepresented former precedents, and misconstrued 
the famous statute of Edward III. respecting treason, 
which, he said, was only binding on the inferior conrtB, 
but allowed parliament still to punish as treasonable 
any acts which they might think deserved the punish- 
ment of treason. But he felt that his reasoniiig on this 
point was weak, and that his only chance of success 
was by taking advantage of the odium under which his 
destined victim then laboured. He thus alludes to the 
objection that he proposed to take away the life of 
the Earl of Strafford by an ex post facto law : — 

" But, my Lords, it hath often heen inculcated, that * law- 
makers should imitate the Supreme Lawgiver, who oomuKmly 
warns before he strikes: The law was promulged hefore the 
judgment of death for gathering the sticks : no law, no transgres- 
8ion: * 

He gives this answer of unparalleled atrocity, — 
which, if Milton had put it into the mouth of one 
of his fallen angels, would have been thought too 
diabolical : — 

" My Lords, the role of law is, Frustra legis auxUktm invocet^ 
qui in legem oommittU. The proper law for such a case is the 
lex talionis : he that would not have had others have a law, why 
should he have any himself? Why should not that be done to 
him that himself would have done to others? It is true we 
give law to hares and deers, because they be beasts of chase ; it 
was never accounted either cruelty or foul play to knock foxes 
and wolves on the head as they can be found, because these be 
beasts of prey. The warrener sets traps for polecats and other 
vermin for preservation of the warren. Prooewing by bill, eveiy 
man is guided by his conscience, and, without any evidence at all 
being given, may award the deserved punishment." 

" Upon the close of Master St. John's speech," says 
the old report, " the House adjourned, nor was there 
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<Hke word spoken but by Master St. John — only the Lord 
Xiientenant^ by a dumb eloquence, mantbus ad tidera 
ientisy held up his hands towards heaven and made his 
reply with a deep silence." 

The following day Strafford petitioned to be heard 
by his counsel, but on the sn^estion of St. John 
be was told that the House of Commons must have 
the last word. Upon a division the bill was carried 
by a majority of twentyndx to ten ; and Charles being 
induced, against his conscience and his vow, to give 
it the royal assent, the vengeance of St. John 
iwas satiated.* 

He is said to have "contracted an implacable dis- 
pleasure against the Church party, from the ^^^^ ^ 
company he kept."t To gratify this he now •^ogt the 
drew, with his own hand, a bill " for the utter 
eradication of bishops, deans, and chapters; with all 
chancellors, officials, and all officers and other persons 
belonging to either of them.** He would not, however, 
move it himself, but, more suo, prevailed on a foolish 
baronet called Sir Edward Deering, a man of levity and 
vanity, easily led by a little flattery, to present it to the 
House, — supplying him with an apt quotation : — 

**Cancta prins tentanda, sed Immedlcablle yulons * 
£iiae reddendmn est, ne pan sbkoera trahatur.** 

The mover spoke firoi^ the gallery, and, as he thought, 
with great effect ; but a strong objection was made to 
the first reading of the bill, and the real author of it 
was obliged to start up in its defence. He disin- 
genuously argued, " that the title of the bill, althougn 
disapproved of, was no argument against reading it a 
first time ; that the title might be false, and that this 
bill, for aught any one knew to the contrary, or at least 
for aught he and many others knew, might contain 

* 3 St Tr. 1382-1536 ; Bebellkm. L 360. f Ibi 288. 
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enaotmentB for establishing bishops, and granting other 
immunities to the Church." The bill was read a finrt 
time, — and, being afterwards altered into a bill to pr^ 
vent bishops £rom sitting in the House of Lords, or 
holding any secular office, it passed both HouseSi and 
received the royal assent.* 
Open hostilities being at last contemplated^ Mr. 

Solicitor drew another bill ^'for the settling 
Sr ^ilSrtMc *^® niilitia of the kingdom, both by sea and 
miuury land, in such persons as Parliament shoold 
Krt2,i^*t* nominate," and got it brought forward by 

Sir Arthur Haslerig, whom he was said **to 
use as Noah did the dove out of the ark, to try what 
footing there was." The House seemed inclined to 
throw it out, as *' a matter of sedition," without sufiESdring 
it to be read, not without some reproach to the person 
who moved it, till the King's Solicitor declared that 
*' he thought that passion and dislike very unseasonable 
before the bill was read, — that it was the highest 
privilege of every member to make any motion whioh 
in his conscience he thought advantageous for tbe 
kingdom, — ^that something was necessary to be done for 
regulating the command of the militia, which as yet 
was left undetermined by the law, and, if . the powOT 
were too great for any subject, in a subsequent stage of 
the bill it might be devolved upon the Crown." Thje 
bill was therefore read a first time. On a subsequent 
occasion the measiire was strongly opposed by Mr. 
Hyde, who contended " that the power of the militia 
unquestionably resided in the King, along with the 
right of making war and peace ; and that, as no defeqt 
of power had ever appeared under the old law, we 
might reasonably expect the same security for the 
future :" with which, he says, " the House seemed well 
pleased, till the King's Solicitor, and the only man in 

* BebelUon L 368. 
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the House of his learned counsel, stood up and said — ' I 
should be right glad if there were such power in the 
King (whose rights as his sworn servant I am bound to 
defend). The gentleman who spoke last seems to 
imagine so ; but, for my part, I know there is not : the 
question is not about taking away power from the King 
^wrhich is vested in him (which it would be my duty to 
oppose) : we have to inquire whether there be such a 
power in him, or anywhere else, as is necessary for the 
preservation of the King and the people. I take upon 
me with confidence to affirm that there is a defect 
of such power, which Parliament ought to supply.' " 
But he failed for once ; his artifice was too transparent, 
and he so feir shocked the remaining loyalty of the 
House that the bill was allowed to drop, allhough it 
was afterwards renewed in the shape of an ordinance 
when the King's assent was not required for the making 
of laws.* 

In the beginning of the following year, Charles 
leaving Whitehall and going to the north of 
England to prepare for war, the parlia- ^||5Ji°*^ 
mentary leaders took measures for having the qai«^ ^^ 
train-bands called out in the City of London, ^ecS^the 
and for securing some garrisons in the S^unoe. 
provinces. Notwithstanding an ordinance of 
the two Houses for these purposes, several of the party 
had qualms about the oath of allegiance which they 
had taken, but Mr. Solicitor showed them that these 
proceedings were perfectly legal and constitutional : — 

'* Ho orgiied, that the Lords and Commons, in case of the 
King's minority, sickness, or absence, had done ibe same in other 
times : as when Henry lU. died, and his son Edward I. was 

Rebellion, L 430, 614. 616. 604. Advice to the pr^dloe of the Crown, 

CUreDdon adds, ** The SoUdtor General, was the diief instnuuent to devlae and 

who bad obliged himself by a parttcalar contrive all the propositions and acta of 

oath to defend his Mi^Jeety's rights, and nndatifulneeB towards him."— (Pp. 499, 

in no case to be of counsel or give 600.) 
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.olj I^nd, and came not home in almost two years aft«r 
■.^t deatb, yet, in the mesntirae, the Lords nnd Commons 
d lieutenants of the several counties, and made several 
«s whioh are in force at this day. So are the ordioaocea 
' them in the minority of Henry VI., and the ordinBQOes 
ainority of Edward VI,, and in other times. That the 
B HOW absent, and having csUed his parliament at West- 
was himeelf gone as far from ihera as York, and had, 
e came thither and since, appeared with warlike forces 
im to the terror of the parliament; and that they had 
least purpose or intention of any wsrwith the £ing, hut 
hemaelves for their necessary defence." 

tiese grounds the Parliameat passed a vote that 
'dinance for the safeguard of the kingdom is no 
-ejudicial to the oath of allegiance, but is to be 
ae other fundamental laws, and f^t the Sing's 
ads for lieutenancy over the respective counties, 
prithout the concurrence of the two Houees, are 
!ind void." 

ohn, to set a good e:xample, himself accepted a 

commission as deputy lieutenant from the 

Parliament, and began to assist in raising 

and drilling men ; but he soon found that he 

: much military genius, and that he could better 

he " good cause " by continuing to wear the 

ras placed npon the Committee of the House of 
ns which, during the adjournment of the House, 

power committed to it, and which, in truth, 
ited the executive government. After the death 
, who was the first chairman, St. John had the 
t influence, and was most looked up to by the 

till the prestige of military glory gave the 
ncy to CromweU. 

The parliamentary pwty had been thrown 

into a state of consternation by the flight of 

Leeper Littleton to York with the great aeal. 
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The most superstitious veneration was felt by all lawyers 
except St. John for this bauble, and, for want 
of it, the administration of justice had been propM^aror 
suspended during a twelvemonth without any iStElSiSf* 
expedient having been proposed to supply its J^**'*** 
place. In the following Hilary term came 
out a satirical pamphlet, entitled " St. Hilary's Tears, 
shed upon all Professors of the Law, from the Judge to 
the Pettifogger." At last Mr. Solicitor proposed an 
ordinance for making a new great seal in exact imitation 
of the one in possession of his Majesty, so that by affix- 
ing it to their acts they might continue to carry on the 
government in the King's name. This was violently 
opposed upon the clause in the statute 25 Edward III. 
which enacts that ** to counterfeit the King's great seal 
shall be high treason;" and, although it was carried 
through the House of Commons, the ordinance was 
rejected by the Lords, who thought that such a step 
would be an entire renunciation of their allegiance. 

The King, judging it full time to prevent the person 
who now openly attempted the subversion of 
the monarchy from appesiring to be clothed sededM^^" 
with any authority by the Crown, caused a GSneSiby 
patent to pass under the great seal, at Oxford, Jjj^£^ 
supersedinir Oliver St. John as Solicitor- theutie. 

Oct. 30. 

General, and appointing Sir Thomas Gar- 
diner, the ejected Eecorder of London in his stead.* 
This was met by an ordinance which made void all 
patents that had passed or should pass the great seal in 
the King's possession " since the time it ceased to attend 
the parliament ;" and St. John continued to style him- 
self " Mr. Solicitor " till he was raised to be Attorney- 
General. Meanwhile he carried a resolution of the 
House of Commons, independently of the Lords, that a 
new great seal should be made ; and, by throwing out 

• Dugd. Gbron. Ser. 
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hints that their LorcUhips might be voted useless, he 
prevailed upon them to agree to an ordinance for using 
this new great seal, and for delivering it to six ocHn- 
mjbssioners — two peers and four commoners — ^who were 
to exercise all the powers of Lord Chancellor. He 

himself, with his designation of ** Solicitor** 
He^^sa General to the King's Majesty," was nomi- 
L^Oom. nated the first of the commissioners who 
the Great represented the Commons. Accordingly, he 

was sworn in with much solemnity, takixig 
the oath of office in the ancient form, and again swears 
ing "to be faithfal, and bear true allegiance, to his 
majesty King Charles I., and him to defend from all 
treasons and traitorous conspiracies whatsoever." 

In Hilary term, 1644, he took his seat in the Court 
of Chancery as a Lord Commissioner, and continued to 
hold this employment for nearly three years, till he 
was obliged to resign it in consequence of Cromwell'a 
"Self-denying Ordinance," by which all members of 
parliament except himself were disqualified for office^ 
civil or military, St. John received lOOOZ. for his 
trouble, together with the privilege of ever after sitting 
within the bar in all courts of justice.* 

When the conferences were to be held at Uxbridge, 

St. John was named one of the parliamentary 
Jan. 1645. commissioners; but a great difficulty arose 

Heteacom- ,,,.,. j. . ., . . , 

missionerfor about his designation in the commission,, and 
mentatthe Safe conduct. He had been at first styled 
S^ridie. " SoHcitor-General to the King." Charley 
acquiesced, but in his own commission he 
named Sir Thomas Gardiner, and described him as " our 
Solicitor-General." To this and similar designations 
of royal commissioners the Parliament strongly ob- 
jected, as giving effect to patents under the great seal 

* Wbitelock, 11, 77 ; RebelUon, 11. 610, 611 ; Lives of the ChanoeUon, voL m, 
ch. IxvUi. 
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sinoe it bad been carried off by Lord Keeper Littleton. 
At la«t it wafi agreed tbat tbe commissioners on both 
sides sbonld be enumerated simply by their christian 
and surnames. ''Plain Oliver St. John*' (as he was 
Tiow called) took an active part in the conferences 
-wiiich followed, and the command of the militia still 
l^eing the great bone of contention, he strenuously denied 
that it belonged constitutionally to the King. While some 
of his colleagues sincerely tried to bring about an accom* 
jnodation, he inflamed the animosity between the con- 
tending parties, and caused a rupture which proved 
the prelude to the King's imprisonment and death.* 

To reward him for his zeal, the office of Attorney- 
General was conferred upon him by the Parliament, 
altiiough it was still legally held by Sir Edward 
Herbert, who had been appointed to it before the 
troubles began, and had always followed the King's 
bead^iuarters.j' 

. After the royalists had been completely worsted, the 
political consequence of St. John hunentably Tbe decUne 
declined, and he felt his position very un- SuJJS^' 
comfcnrtable. He had professed himself a •*•'*• i«*^- 
Presbyterian, he had sat as a member in the famous 
Assembly of Divines at Westminster, and he had sub- 
scribed liie Solemn League and Covenant. But.the Pres- 
byterians showing a strong hankering after monarchy if 
they could have a '* Covenanted King," he was now 
^mc^ inclined to join the Independents. Unfortunately, 
however, the leaders of this sect were the Lord General 
Cromwell and his brother officers, who slighted all 
fequinSy and were determined to rule by the sword. 

For two or three years St. John acted irresolutely, — 

* Rebellion, li. B90. Lord Clarendon terms, yet none of tfaem had the conrage 

tvpneentt St. Jdin am a apy npon the to avow tbe receding from tbe OMMt ez« 

rightly dispoeed oommissioneri, and travagant demands." 
■ayab **thoagh most of the rest did f Whitelock, 88. 
heaxtily desire a peace, even npon any 
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waiting for events, and hoping that Cromwell might 
fall in the field, or might lose his eusoendenoy, — ^wheak 
he expected to be himself acknowledged the head of a 
republic. Such ambitious projects melted away as the 
power of the great military chief was consolidated ; 
and the aspiring democrat, who had hoped to make 
himself greater than any Ring of England, saw that he 
must either retire from public life cdtogether, or consent 
to act a very subordinate part under a military dictator* 
The latter course he preferred : first, because, with all 
his high qualities, he laboured under a sordid passion 
for money; and secondly, because he wished still to 
keep up a connection with political partisans who 
might one day rally round him. Not being able 
successfully to oppose Cromwell, he deemed it more 
prudent to appear to yield to him submissively, and 
entirely to disarm his jealousy. He therefore hence- 
forth contented himself with assiduously performing 
the functions of a law officer of the Crown, prosecuting, 
in the King's name, those who too indiscreetly testifiect 
their zeal for the King's authority. The most diffioult 
task imposed upon him was to punish Judge Jenkins, 
the honest Welshman who resolutely set at defiance the 
parliamentary Commissioners of the Great Seal, and 
would acknowledge no authority which did not emanate 
from the King.* 

At last Mr. Attorney St. John became very tired of 
He wishes "^^^ work, which he thought sadly imsuitable 
to become for ouc fit to govem an empire. His only 

" ^^' resource was to go upon the bench, where he 
would be free from any present annoyance, and might 
quietly watch the political horizon. The administration 
of justice had gone on regularly in the King's name, 
two puisne judges sitting in each of the superior com-^ 
mon law courts, but the chiefships had been several 

• Whitelock, 255; 4 St. Tr. 942. 
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years vacant. Heath, Chief Justice of the King's 
Bench, had been removed by an ordinance; Banks, 
the Chief Justice of the Common Pleas, died in 
1644 ; and Lane, whom Charles had made Chief Baron 
at Oxford, had accepted the titular office of his Lord 
Ke^>er. St. John represented to Cromwell 
that, as the negotiations with the King, who 
vras a prisoner in the Isle of Wight, might now be 
considered for ever dosed, and a vote against ad- 
dressing him or further recognising his authority 
-WBS in contemplation, it would be fit, with a view 
to the measures which might be necessary to ex- 
tinguish the monarchy in form as well as substance, 
that the high magistracies, which the people had been 
in the habit of regarding with reverence, should be 
occupied by men entirely to be confided in. At the 
same time he hinted that, although he was known 
to prefer politics to law, he might be prevailed upon, 
for the public good, to submit for a time to the dull 
and irksome business of Westminster HalL Cromwell, 
well pleased with the prospect of finding harmless 
employment for such a restless spirit, entirely ac- 
quiesced in the proposal, and offered that he should 
be made Chief Justice of the King's Bench. This 
dignity he declined under the pretext of humility, but 
probably from the apprehension that it was very 
likely, from engaging him in all state trials, to bring 
him into frequent collision with the ruling powers. 
With his concurrence, it was arranged that RoUe, 
who was a profound lawyer and nothing else, should 
hold the highest office; that Serjeant Wilde, who 
had been an active member of the Long Parliament, 
should be appointed Chief Baron of the Exchequer; 
and that he himself should have the ** cushion of the 
Common Pleas," which, both for ease and profit, still 
had great charms in the eyes of calculating lawyers. 
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An ordinanoe for this purpofle having passed, the 
Kov. 16. new Chief Baron was first sworn in, as he 
^®*®* was already a Serjeant ; and thns Lord Confr* 

jnissioner Whitelock began a long address to him : — 

** Mr. Serjeant Wilde, — The Lords and Commons in parliameht 
taking notice of the great inconvenience in the ooiin» 
Se^nat ^ of justice for want of the proper and usual number Of 
WiWe^ Judges in the High Courts at Westminster, wherel^y: 
is occasioned delay, and both suitors and others are 
the less satisfied, and being desirous and careful that justice ma^ 
be administered more majorumy and equal right done to all men 
according to the custom of England, they have resolved to £U 
up the benches with persons of approved fidelity and affection to 
the public ; and of piety, learning, and integrity ; and having 
found, by long experience among themselves, that you, Mr. 
Serjeant Wilde, are a person thus qualified, and veiy well dei* 
serving from the Commonwealth, they have thought nt to placa 
you in one of the highest seats of justice, and have ordained you 
to be Lord Chief Baron of this Court." 

A call of Serjeants immediately followed, St. Johi^ 
Nov 18 heing at the top of the list ; and thus the 
Lord Keeper began his address to them i-^ 

** Mr, Serjeant St. John, and the rest of you gentlemen who 
have received writs to be Serjeants-at-law, — It hath 
st^ohn pleased the Parliament-, in commanding these writs to 
Seijeant issue forth, to manifest their constant resolution U^ 
continue and maintain the old settled form of govern- 
ment and laws of the kingdom, and to provide for the supply of 
the High Courts of Justice with the usual number of Judges, and 
likewise to bestow a particular mark of favour upon yoa as 
eminent members of our profession.** 

Three days afterwards, Mr. Serjeant St. John was 
r,v.^ 1 ., sworn in, and took his seat as Chief Justice 

Chief Justice « , J, ,., - , 

of the Com- of the Common Pleas; but there "V^as no 
"*^" speechifying on this occasion.* It would 

have been Tory curious to have had an anthentio ex- 
position of his sentiments when such a great crisis was 
impending. 

• Whitelock, 848-«5«.. " 
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He was scarcelr warm in his seat, which he expected 
to yield him entire repoee, when the resolution wa« 
tftken to exhibit the Sovereign holding up his hand as 
a culprit at the bar of a criminal court. It has 
generally been said that St. John disapproved of this 
|«<ooeeding — which is probable enough — &om his con- 
Tiotion that it must lead to the pennanent supremacy 
of Cromwell — although not from any scruples about 
royal ineeponsibitity, or the sacrednesB of an anointed 
head. But I find no oontemporary statement of any- 
thing that passed between him and those who had 
vowed Charies's death, till the bloody deed was done. 
I believe that he, and all the other common law judges, 
lefused to allow their names to be introduced among 
those who were to constitnte the "High Court of 
Justice," and, if they were asked to attend as auetaon, 
they had i«fused, for none of them were present at the 
trial in any capacity. 

On the 3l8t of January, 1649, WestminBter Hall 
was in a state of diGAdfuI perplexity. Lawyers uiiooDdnct 
are so much under the dominion of form, that mtion '^ 
all writs and oommisaiouB having hitherto '^■•'^l 
Msued in the name of " Charles I, by the grace of God 
of Great Britain, Franoe, and Ireland, King, Defender 
of the Faith," <&o., to whom the oath of allegiance 
ooutinned to be taken, the Judges — who believed them- 
selves to be loyal men — had ooutinned to hold their 
offices, and, receiving their fees and salary, to decide 
without much scruple all civil and criminal cases 
which came before them. But, when Charles I. ' " 
actually been beheaded, an ordinance had passed 
make the proclamation of Charles II. high treason, 
the House of Lords had been abolished as useless, 
delusion could be fostered no longer. Six of thei 
Bacou, Browne, Bedingfield, Creswell, Trevor, 
Atkins, refused to sit again ; but the other six — Bi 
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St. John, Wilde, Jermyn, Pheasant, and Yates — sent in 
their adhesion, " provided that by act of the Commons 
the fandamental laws be not abolished." Accordingly 
new commissions were made out to them tinder the 
great seal of the Commonwealth, and there was an 
" order for altering the Judges' oaths — formerly in the 
name of the King, now to be in the people"* The others 
confined themselves to their judicial duties, but St. 
John became a member of the executive council, and 
was deeply absorbed in politics. He actually continned 
Chief Justice of the Common Pleas till the RestoraticHi, 
a period of twelve years; but I do not discover the 
report of any case decided by him during this long 
interval, and I suspect that, leaving the business of the 
court to be done by his juniors, his thoughts were 
chiefly occupied with considering how the overwhelm- 
ing power of Cromwell might be curtailed, and how his 
own might be advanced. 

When an army was sent to invade Scotland, where 
jone, 1650. the authority of Charles 11. as a " Covenanted 
His confer- King " was rccogniscd, and Fairfax, who was 
Fftirfiixre- himsclf a sincere Presbyterian, refused to 
comnwmd ot Command it, St. John was one of the committee 
the Army, deputed to remove his scruples, and seems 
earnestly to have tried to succeed ; — while others played 
the game of Cromwell, who was now intriguing to be 
appointed generalissimo of all the parliamentary forces. 
Whitelock has left a very ample report of the conference 
on this occasion : — 

Lord General Fair/ax : " I need not make to you, or to any 
that know me, any protestation of the continuance of my duty~ 
and affection to the Parliament, and my readiness to serve them 
in anything wherein my conscience will give me leave." /St 
John : " 1 pray, my Lord, be pleased to acquaint us with your 
particular objections against this journey." Lord General: 

• Whitelock, 378. 
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*' Tou will fdve nie leave, tben, with all freeness to say to yon, 
that I think it doubtful whether we have a just cause to make 
an invasion upon Scotland. With them we are joined in the 
national league and covenant." St. John : ** But, my Ix>id, that 
league and covenant was first broken by themselves, and so 
dissolved as to us." 

All this reasoning was vain ; and Cromwell, gaining 
his object, fought the battles of Dunbar and of Wor- 
cester, and made himself Lord Protector. 

Meanwhile he wished to get St. John ont of the 
way, and an ordinance passed the House of Heistp. 
CTommons appointing him ambassador to Hoi- J^£JJ^, 
land. This mission was exceedingly dis- toHoiund. 
tasteful to the Lord Chief Justice ; for it was not only 
to remove him from the scene where, on any unlucky 
chance happening to Cromwell, he hoped to act the 
first part, but he was to be exposed to great personal 
danger. In Holland, although a republican form of 
government existed there, the cause of the English 
Commonwealth was very unpopular; and Dorislaus, 
their first ambassador, had been assassinated at the 
Hague without any sincere effort being made to bring 
his murderers to justice. A hope was entertained that 
on the death of William, the second Prince of Orange, 
who had married a daughter of Charles I., there might 
be a more friendly feeling towards English republicans. 
But Ascham, another parliamentary ambassador, had 
lately been assassinated by the royalists at Madrid; 
and St. John, dreading a similar fate, presented a 
petition that he might be excused, alleging his im- 
portant judicial duties at home, his infirm health, 
and the insalubrity of the climate. But his timidity 
was derided, and upon a division his petition was dis- 
missed by a large majority.* He was allowed 10,000Z. 

* JooriMls, 16S1, Jul 21, 3S, 28. habit of pimishtogobDoskMiB individuals 
Here the Plurliainent closely imitated the by a fordgo miasioii. 
tymuoyortfaft Sfeoaita, who were In tke 
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to pay his expenses, and forty attendants to prbteet 
him. 

Accordingly he made his public entry into the 

Hague, with a retinue and parade beooming 
April. the representative of a powerful nation ; but 

Chief Justkt the populace saluted him with 'groans and 
HoUkSl*" hisses; and the royalists were not only ne- 

solved to insult him on every occasion, bat 
to offer violence to his person. Edward, a son of the 
Queen of Bohemia, publicly called him a rogue and a 
dog; and the Duke of York, with the Princess 
Henrietta, on his arm, meeting him by accident nesx 
a tumnstile at Voorhout, there was a struggle which 
should pass first, — upon which the Prince snatched the 
ambassador's hat. off his head, and threw it in his face, 
saying "Learn, parricide! to respect the brother of 
your King." The ambassador replied, — "I regard 
neither you nor the person of whom you speak but as a 
race of fugitives." Swords were then drawn, and it 
was only by the interference of the spectators that 
fighting was prevented. Afterwards there was an 
attempt made to break into St. John's house by ruffians 
who had a rope with them, with which they meant to 
strangle him. On various pretences the States-Genend 
refused to grant any redress, and put off from time to 
time the matters that were to be negotiated. 

St. John returned home abruptly, vowing revenge,— 
and he was not a man to let his resentment pass off in 
empty words. He delivered to the Parliament an 
inflamed account of the manner in which the ikigiish 
nation had been wronged in his person. Next he 
pointed out a plan by which ample punishment might 
be inflicted on the offending parties. Hitherto the 
Dutch had been the great carriers for the English as 
well as other European nations; — ^and he proposed 
an ordinance to enact "that no goods, the produce 
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of Asia, Afirioa, or America, should be imported into 
this country in ships which were not the property of 
fhiglish subjects; and that no goods, the produce or 
xoanufiActure of any part of Europe, should be imported 
unless in English ships, or ships of the country where 
8Uoh goods were produced or manufactured.*' The 
ordinance was quickly passed, and being confirmed by 
an act of parliament on the Bestoration, the ori-i„„fti,e 
&mouB Navigation Laws, supposed to be the >*vigatioa 
result of the calm deliberations of our an- 
cestors, arose from a personal affix)nt offered to one of 
our republican ambassadors.* 

. St. J(^in was next employed as a commissioner to 
induce the Scotch to agree to a legislative 
union with England. He had to encounter g^* j<^ ^ 
not only the pride of national independence, oommia^oel 
.but a deep distrust of those who had thrown a union with 
off the solemn league and covenant, and the 
dread of a measure which ^' tended to draw with it a 
subordination of the Eork to the State in the things of 
Cftirist." However, he convened at Dalkeith the repre- 
sentatives of the counties and boroughs, with fall 
powers to treat for the entire incorporation of the two 
countries. A great majority were induced by him to 
give their consent ; and afterwards there were chosen, 
at Edinburgh, twenty-one deputies to arrange the con- 
ditions with English commissioners at Westminster. 
Under his auspices conferences were afterwards held 
there, and this proceeding laid the foundation of the 
Parliament, for the whole island, which Cromwell 
afterwards summoned. 

• While in Scotland, St. John was likewise of great 
service in assisting the introduction into that country 
of English Judges, who, although jeered at as '' kithless 

* Whitelock, 487, 491, 492 ; New PftrL Memoirs of the Cromwell Family, ii. 19. 
HiaL lit 364; Lndlow's Mem. 133, 260 
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loons,*' administered justice bo 8ati8£EU3torily as almost 
to reconcile the natives to a foreign yoke.* 
After the battle of Worcester, when Crom-well, 
viK?tber ^*®^^^y wishing to be proclaimed Oliver I^ 
he favoured said to a meeting of members of parliament 
of nmSng" and officers whom he had assembled, that 
g2S7 " now the old King being dead, and the scm 
being defeated, he held it necessary to come 
to a settlement of the naticm;" and Desborongb 
having declared for a republic ; St. John is supposed to 
have said, ''It will be found that the government 
of this nation, without something of monarchical 
power, will be very difficult to be settled so as not to 
shake the foundation of our laws, and the liberties 
of the people." Whitelock represents St. John, whom 
he hated, as having been a tool of Cromwell; but 
if St. John actually took this side, I suspect that it 
was to lure Cromwell on to his ruin. Most of the 
lawyers were sincerely for a mixed monarchical govern^ 
ment — but St. John remained a stem democrat; and 
although, to keep his places, he was ready to conforpi 
to what he disliked, he would never have activ^y 
assisted in restoring the government of one even with a 
change of dynasty, j* 

About this time he was elected Chancellor of the 
University of Cambridge, having shown a dispositiQa 
to protect human learning against the attacks of the 
fanatics, who declared that no books were worthy of 
being read except the books of the Old and New 
Testament, excluding the Apocrypha. He was like- 
wise instrumental in preserving some of our veneral^ 
ecclesiastical structures from the ruin which then 
threatened them. ''The Cathedral at Feterborou^ 
was left in a state of desolation by a party of the 
parliamentary troops under CromweU, and so it oon- 

* Whitelock, 617, 632. f Wbiftelock, 487, 616. 
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tiniied mitil Oliver St. John, Ch. J. of C. P., on bis 
return from Holland, obtained it of the Parliament, 
and gave it as a parochial church for the use of the 
townsmen, their proper parish church being gone much 
to decay."* 

The Lord Chief Justice St. John continued to repre- 
sent Totness in the House of Commons, the Q,ar«» 
republicans of the 17 th century having no against him 

_.., ..-i • i»«j»'i J T Of corruption. 

objection to the union of judicial and poli- 
tical functions in the same individuaL But, after ihe 
dissolution of the Long Parliament, and the establish- 
mMit of the Protectorate, seeing no chance for democracy, 
lie appears to have taken very little part in public 
affidrs. His enemies say that ''though so greatly 
attached to his darling commonwealth, yet he dbose to 
retain his places under every form of government. 
The reason of this was his avarice, which got the better 
of his political sentiments. They in power knew his 
love for wealth, and gratified him accordingly ; he had 
the grimting of all pardons to the delinquent loyalists, 
which amounted to the enormous sum of 40,0002., nor 
did he scruple accepting bribes for places under 

OUver.'t 

I am unable to corroborate or to contradict these 

grave charges against him. He certainly was not a 

member of Barebone's parliament, which met in 1653 ; 

nor does his name appear in the list of the House of 

•Oommons on the reformed model which met in 1654, nor 

in that which Cromwell called in 1656. We, therefore, 

do not know what part he took when the Crown was 

:foTmally tendered to the Protector, but he seems at last 

to have relented in favour of hereditary power and 

honours, for in the year 1657 he accepted a peerage, 

and actually took his seat in Oliver's House of Lords as 

• Bridges' Northaraptonshirp, 548. 

t See Noble's Memoirs of tbe Ciumwell Family. U. 22. 

VOL. U. I 
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I.ord St. Jolm.* . Hotrever, he was still ailent and 
Bulky, looking forward to better times. 

He thought that these had arrived whea, on the 
A a Hsa. death of Oliver, the soeptre was transferred 
HiicaDduci to the feeble hand of Bichard. His patent 
c>-Hian of wae renewed ae Chief JuBtice,f he procured 
ukbard. himself to be elected a member of the Council 
of tjtate, and ho was in hopes to rule either as niinieter 
of the new Protector, or as the president of a pure 
republic, which had been so long looked for in vain. 
But he was again disappointed, for Bichard instantly 
fell into universal contempt, and, military violence 
alarming all parties, the restoration of the exiled royal 
family was evidently at hand. St. John saw that this 
event would not only for ever dissipate his republican 
dreams, but would be very dangerous to him in- 
dividually ; and he made a resolute struggle against 
it. "When the Rump was restored, he again took his 
seat as member for Totness, by virtue of his election 
nearly twenty years before ; but his reception now 
was very different from what it had been in the same 
assembly when he was urging on the impeachment of 
Strafford, the overthrow of the Church, and the usurpa- 
tion of military power. The vote having 
passed for the dissolution of tho Long Parlia- 
ment and the calling of a Convention, he retired to hia 
country-house, Long-Thorpe, in Northamptonshire ; and, 
the Cavaliers beginning to vow instant vengeance 
against the most obnoxious of the lIoundheEidB, he shut 
himself up in a place of concealment. Although he had 
not actually sat as one of the late King's judges, it was 
t.nilv said that no one had more effectually promoted 
atastrophe of the King's death. 
3 owed his safety to Thurloe, who had been his 
;, whom he recommended to Cromwell, and who, 

• WtailtLack,eeti3FaTl. Hlai. Iii8. t J)^<l, era, Ma. \ 

\ 
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having enjoyed great power under the Protectorate as 
Secretary of State, was now in favour from His danger 
having materially promoted the Bestoration. 8S>wi5<m"of 
It was said that a large bribe contributed charieeii. 
to his deliverance ; but this is a mere surmise without 
any authority.* From the proposed indemnity twenty 
were to be excepted, whom it was determined to bring 
to the scaffold. General Ludlow, in his Memoirs, 
says, " The news of this resolution being carried to 
Charles II. by the Duke of York, the Duke of Bucking- 
ham, and Monk, he openly expressed his joy ; and when 
they told him that the Chief Justice St. Johnsf had 
narrowly escaped, he wished he had been added also : 
of which particulars I received information by a person 
of honour, then present, immediately after they 
parted."J 

But his life was spared only on condition that he 
-was never to accept any civil, ecclesiastical, or military 
of&ce, on pain of being liable to the penalties of 
treason. A free pardon was offered to him if he would 
assist in bringing the regicides to justice, but he 
spumed such baseness. He went abroad under 
pretence of travelling for his health ; and, still afraid 
of the Cavaliers, who repeatedly attempted to assas- 
sinate Ludlow and other exiled republicans, he took 
the name of Montague, and lived several years in great 
seclusion, first at Utrecht and then at Augsburg. In 
1669 he ventured to return to his native „. ..^ 
country, and he lived quietly at Long-Thorpe 
till the 31st day of December, 1673, when he expired. 
He was supposed to have reached the 75th year of his 
age. 



* Noble'B Faintly of Cromwell, U. 23. without, and with, a final s ^—as St. Jakn^ 

f It iB carious to observe that in the St, John*; Rdlle, RMa; HaUy Bales^ 

•eventeenth ceninry there were many &a &c. 

proper names which were promiscaonsiy t Mem. 356. 

■pelt, and must have been pronoonced 

1 2 
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His real character may beet be known by the 
designation generally applied to him in hi« own tin.«, 
— "THE DARK-LANTHORN MAN." From bis proud, re- 
served, and morose disposition, be made bimself so 
unpopular that tbere was a general disposition to 
aggravate bis misconduct, and we must receive the 
stories circulated against bim with considerable susr 
pidon. 

He did very little for the improvement of juris- 
prudence; for although be effectually resisted the 
absurd schemes at once to abolish the Court of 
Chancery, and to substitute the law of Moses for ihe 
common law of England,— absorbed in his ambitious 
schemes he took no interest in the wise legal reforms 
which were carried on by Hale, Whitelock, and other 
enlightened Commonwealth lawyers. Beginning the 
world without a shilling, he died disgracefully rich, sq 
as to countenance the charges brought against him of 
cupidity and corruption. 

He is often mentioned as a cousin of Oliver Cromwell 

His relation- — ^^* ^^® relationship was only by mar- 
ship to riaee. His first wife was a daughter of 

Cromwell 

WB Mirers. ^iT James Altham, maternally descended 
from the Cromwells. By her he bad several 
sons, and a daughter, Joanna, who was married to Sir 
Walter St. John, of Tregoze in Wiltshire, and was the 
grandmother of the celebrated Henry St. John, Viscount 
Bolingbroke* 

He had another daughter, Elizabeth, who being 
about to be united to a Huntingdonshire squire, the 
Chief Justice, according to the then existing law, not 

* Mallet, In his Life of Bolingbroke, first principles of his education amongst 

Bays, "His grandfather, Sir Walter the Dissenters." He afterwards goes on 

St John, marrying one of the danghters to trace his contempt for all reUgtons to 

of li. CL J. St. John, who, as all know, the fanatidsm and hypocrisy which fae 

was strongly attached to the republican witnessed among the Presbyterian deigy 

party, Henry was brought np in his under his great-iprandfiBither'B roof at 

family, and consequently imbibed the Locg-Thorpe. 



A.D. 1670. CHIEF JUSTICE OUVEK ST. JOHN. 117 

only gave her away, but himself performed the nuptial 
oeremony which made them man and wife.* 

When Oliver St. John and Oliver Cromwell had 
respectively reached their fortieth year, the 
former was by far the more eminent person, f^n'!""' 
He had not only distinguished himself at the cSJmwdi. 
bar, but he was the chief adviser of the great 
political party opposed to arbitrary government, who, 
although depressed for eleven years, were ere long to 
gain the ascendency ; while the future Protector, after 
a licentious youth, was obscurely spending his middle 
age in the country, occupied with feeding cattle and 
draining marshes. When the troubles began, St. John 
preserved his superiority, and swayed the deliberations 
of the Long Parliament, — Cromwell, from his uncouth 
appearance and embarrassed oratory, being to all, 
except to a discerning few, a man of no mark or 
likelihood. Even after the praying colonel of horse 
had led on his psalm-singing troopers to victory at 
£dgehill and Marston Moor, the dark, designing 
lawyer, holding the great seal and presiding in the 
committee for the management of public affairs at 
Westminster, still kept military, in subordination to 
civil, authority, and hoped to make the most renowned 
captains who had appeared on the side of the Parlia- 
ment instruments of his own aggrandisement. The 
" Self-denying Ordinance " was the death-struggle. 
If Cromwell had perished amidst the perils to which 
he was tben exposed, St. John might have been Lord 
Protector instead of pining with envy for the rest of 
his days. He was little inferior to his rival in natural 
ability, and was far superior to him in intellectual 

* Ea^tract from the Pftrish Register of the Right Honble Oliver SK John Gh. 

Enfield: — **The traelie worthy John Justice of G. P^ was married before said 

Bernard of Unntlngdon, within the father and by him declared man and 

County of Unntliigdon Esq** single man, wife Fetir 26. 1656-6, coram testlbus 

and M". Elisabeih S*. John daughter of non paacis venerabiUbns et fide dignis." 
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acquirements. Nor would any scruples liave obetructed 
hiB rise to Bovereign sway, for lie only loved a republic 
as ho expected to rule it, and at the call of ambition he 
was always ready to change the religiouB faith 'which 
ho professed. It did not suit his purpose to take part 
in the death of Charles I., but he was the murderer of 
the Earl of Strafford. Although it is fortunatfl for the 
liberties of England that the Parliament triumphed 
over Charles I., and St. John greatly contributed to 
this triumph, we cannot honour his memory as a true 
patriot, for he was crafty, selfish, cruel, and re- 
morseless. 
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LIFE OF LORD PRESIDENT BRADSHAW. 

My collection of biographical sketches of Common Law 
Judges, of the first rank, would be imperfect Reason for 
were I to pass over him who presided at the prSenf ^"* 
most interesting trial which ever took place Bradsbaw. 
in England, although he was called Lord President 
instead of Lord Chief Justice, 

" When Bradshaw ballied in a broad-brimm'd hat." 

He was bom at Mai'ple-hall, in Cheshire, and was 
the younger son of a respectable family, 
w^hich had been settled there for many lUo. 
generations. I know nothing of his career andprSci. 
till I find him a barrister of Gray's Inn, of ^^ p'^ 
considerable but obscure practice, and Judge 
of the SheriflTs Court in the City of London. Although 
well versed in his profession, he was a very dull man ; 
and no one imagined that he could rise higher than the 
dignity which he had then acquired. I-lis name was 
introduced into the commission of oyer and terminer at 
the Old Bailey, and, to ease the Judges, he was 
employed to try assaults and petty larcenies ; but no 
highwayman or burglar would have submitted, without 
deep murmuring, to his jurisdiction.* He professed 

• Prisoners look very much to the capitally convicted, being asked if be 

rank of those who may pass sentence of had any thing to say why sentence of 

death upon them. A Seijeant of great death should not be passed upon him, 

experience going the Oxford Circuit in exclaimed, '*Yes; I have been tried- 

the room of Lord Chief Justice Abbot, before a Joumeytnan Judge." 
who was suddenly taken ill, a man 
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himself to be, and was, a very violent republican. 

A.D. iMo. He failed in an attempt to obtain a seat in 

itnwgV *^® Long Parliament; but lie was loud and 

pnbUcaD. active in supporting the parliamentary canse 

A.». 1644. jj^ ^jjg Q^^y q£ London. For this reason lie 

was appointed junior counsel for the Commonwealth, 
and assisted in state prosecutions instituted against 
royalists.* 

The cruel sentence passed by the Star Chamber, in 
the year 1G38, upon John Lilbum, by which 
he was to be pilloried, whipt, and imprisoned 
for life, being brought before the House of Lords, 
Bradshaw was assigned him as his counsel, and suc- 
ceeded not only in getting a reversal of the sentence, 
but a compensation of 3,000Z. for his client, to be raised 
out of the sequestered estates of delinquents.! 

When, under the " Self-denying Ordinance," the 

original set of the Commissioners of the 

pioyedji Commonwealth Great Seal were to be re- 

thecSimun- i^oved, a vote passed the House of Commons 

^^'?I*.« that Bradshaw should be one of the new 

A.D. 1648. ^ , -I 1 • 

commissioners ; but this was overruled by the 
Lords, of whose jurisdiction he had been in the habit of 
speaking disrespectfully.^ Soon after, he was ap- 
pointed Chief Justice of Chester.§ He still went on 
distinguishing himself for his zeal in favour of the new 
regime^ and his loud expression of impatience for the 
entire abolition of monarchy. 

At the great move in legal offices shortly before the 

King's trial, the House of Commons, which 
B^Vcom!^ ^^® ^^^ exercising the functions of all the 
» Serjeant, officers of the Crown, ordered that there should 

be a new call of Serjeants, and "that Mr. 
Bradshaw, of Gray's Inn, be of the number." On the 

• Whit 10«. t Whit. 224. 

t 3 St. Tr. 1316-1370. $ lb. 238. 
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day of the solemnity, Lord Commissioner Wliitelock, 
who was a much more moderate politician, advised him 
to be like his predecessor, celebrated by Chaucer, — 

•* A Seijeant-at-law, wary and wise." • 

When the ordinance to constitute the High Court op 
Justice was first introduced into the House Trial of 
of Commons, Serjeant Bradshaw was named ^^^^^^ ^ 
in it as an assistant only, but in a further stage of its 
progress he was promoted to the rank of Commissioner. 
It had been hoped that eclai would have been given to 
the approaching trial by Whitelock, Lord Keeper of 
the Great Seal, — Kolle, Lord Chief Justice of the King's 
Bench, — St. John, Lord Chief Justice of the Common 
Pleas, — or Wilde, Lord Chief Baron of the Exchequer, 
€kcting as Lord President of this tribunal, which was 
framed after the fashion of that invented by Queen 
Elizabeth for the condemnation of Mary Queen of 
Scots ; but they all positively refused to take any part 
in a proceeding so contrary to the established forms of 
criminal procedure ; although, if a bill of indictment 
had been found against Charles Stuart by a grand 
jury, and he had been arraigned and made to hold up 
his hand before a petty jury, in the usual form, some of 
them, probably, would not have hesitated, in the 
King's name, to try him and to pass sentence upon 
him. Bradshaw, either from wishing that he might 
escape the service altogether, or that in his absence his 
merits might be more freely discussed, did not attend 
the first meetings of the Commissioners held for ar- 
ranging the preliminaries of the trial. 

On the 10th of Jan. 1649, "John Bradshaw, p^jfuent?? 
Serjeant-at-law, a commissioner of this court, Smn of 
was chosen President; who being absent, Mr. J«8«<»- 
Say, one of the commissioners then present, was ap- 

• Wh.t. 342, 353. 
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pointed president pro tempore until the said Serjeant 
Bradshaw should attend the said service." * " On 
the 12th of Jan., Serjeant Bradshaw, upon special 
summons, attended this court, and being, according to 
former order, called to take his place of President of the 
said court, made an earnest apology for himself to be 
excused ; but therein not prevailing, in obedience to the 
desires and commands of this court he submitted to 
their order, and took his place accordingly. Therenpon 
the court ordered that he should have the title of Lord 
President, as well without as within the said court — 
against which title he pressed much to be heard to oflFer 
his exceptions, but was overruled."! Such is the official 
minute of the appointment of President. Lord Clarendon 
says,— 

" To that oflBce one Bbadshaw was chosen ; a lawyer of 
Gray's Inn, not much known in Westminster Hall, though of 
^ood practice in his chamber, and much employed by the frac- 
tious. He was a gentleman of an ancient family in Cheshire, 
but of a fortune of his own making. He was not without parts, 
and of great insolence and ambition. When he was first nomi- 
nated, he seemed much surprised, and very resolute to refuse it ; 
which he did in such a manner, and so much enlai^ng upon his 
own want of abilities to undergo so important a charge, that it 
was very evident he expected to be put to that apology. And 
when he was pressed with more importunity than could have 
been used by chance — with great humility he accepted the ofBce, 
which he administered with all the pride, impudence, and super- 
ciliousness imaginable. He was presently invested in great state, 
and many officers and a guard assigned for the security of his 
person, and the Dean's house in Westminster given to him for 
ever for his residence and habitation ; and a good sum of money^ 
about 5000Z., was appointed to be presently paid to him, to put 
himself in such an equipage and way of living as the dignity of 
the office which he held would require. Aiid now the Lord 
President of the High Court of Justice seemed to be the greatest 
magistrate in England. "{ 

It is said that " Mr. Serjeant Bradshaw, the President, 
was afraid of some tumult upon such new and unpre- 

• Minutes of the Court. f Ibid. J RebeUion, iiL 373. 
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cedented insolence as that of sitting judge upon his 
King ; and therefore, besides other defence, he had a 
thick big-crowned beaver hat, lined with plated steel, 
to -wfitrd oflf blows."* 

We have a very full report of the whole trial ; and, after 
attentively perusing it, I must say that the jan. 1649. 
charge brought against Bradshaw of wanton 2}^,^^^** 
brutality on this occasion is considerably ex- ^^^ 
aggerated. The act of sitting in trial upon the King is 
to be regarded as a great atrocity ; but this must not 
be confounded with the manner in which the proceeding 
was conducted. Assuming a court to be constituted, 
its authority must be maintained, and the steps must 
be taken which are necessary for bringing to a con- 
clusion a trial, commenced before it. The King's de- 
meanour was most noble; and he displayed such real 
dignity, such presence of mind, such acuteness, such 
readiness, such liberality of sentiment, and such touches 
of eloquence — that he makes us forget all his errors, his 
systematic love of despotic power, and his incorrigible 
bad faith. Instead of hurrying him to the scaffold, we 
eagerly desire to see him once more on the throne, in 
the hope that misfortune might at last induce him 
sincerely to submit to the restraints of a constitutional 
monarchy. But these are feelings which could not pro- 

* Kennett, IIL 181, d. **'llii8 hat, the Judges at first thought them so 

with a Latin Inscription upon it, is now coxcombical that they would not suffer 

to be seen in the Mosenm at Oxford." — yoang aspirants to plead before them so 

Urid. In the middle of the seventeenth attired. Who would have supposed 

c^tturr, the common law Judges ad- that this grotesque ornament, fit only 

hered to their oo\f8, or black cloth caps, for an African chief, would be con- 

whidk they still put on when they pass sldered indispensably necessary for the 

sentence of death ; but the Iy>rd administration of Justice in the middle 

Chancellor, and the Speaker of the of the nineteenth century! When I 

House of Commons, wore a round high- argued the great Privilege Case, having 

crowned beaver hat The fuU-bottom to speak sixteen hours, 1 obtained leave 

wig, and the three^omered cocked hat, to speak without a vHg ; but under the 

were introduced trotn France after the condition that "th%tv}atnottobedrau.n 

Restoration. Barristers' wigs came in at into a precedent " 
the same time — but very gradually, for 
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perly actuate the mind of a judge the very foundation 
of whose authority was questioned by the aooased. 
Therefore it could be no aggravation of Bradshaw^s 
crime, in accepting the office of President, that he said, 
" Sir, you have heard the charge read, and we expect 
that you will answer it ;" or that, upon an explana^on 
being required, he observed that " the authority of the 
Court could not be disputed." He certainly did, more 
than once, use language unnecessarily disrespectful, as 
when he talked of Charles being an "elected King*," 
and exclaimed with a sneer, " Sir, how well you have 
managed your trust is known ; your way of answer is 
to interrogate the Court, which beseems not you in thM 
condition. How great a friend you have been to the 
laws and liberties of the people, let all England and 
the world judge. How far you have preserved the 
privileges of the people, your actions have spoke if; but 
truly. Sir, men's intentions ought to be known by their 
actions : you have written your meaning in bloody 
characters throughout the whole kingdom." However, 
on each of the three days when Charles was brought to 
the bar of the Court, he was courteously requested to 
plead, and he was never interrupted unless when he 
denied the authority of the judges to sit there. It is 
likewise remarkable that Bradshaw abstained 
from pronouncing with his own mouth the 
sentence "that the said Charles Stuart, as a tyrant, 
traitor, murderer, and public enemy to the good people 
of this nation, shall be put to death by the severing of 
his head from his body" — but ordered it to be read by 
the clerk, and then merely added, "the sentence now 
read and published is the act, sentence, judgment, and 
resolution of the whole Court ;" — whereupon Cromwell, 
Ireton, Lord Grey de Groby, Ludlow, and the other 
regicides, stood up, as had been previously arranged, in 
token of their assent. 
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Bradshaw afterwards, on the 29th of January, pre- 
sided at a meeting of the Court, when it was resolved 
** that the open street before Whitehall is a fit plaoe for 
executing the judgment against the King, and that the 
King be there executed on titie morrow.*'* Bradshaw, 
as President, was the first of the fifty-nine who signed 
the fatal warrant, of which a fac-simile may be seen on 
every book-stalLf 

His conduct was, I think, still more culpable on 
several trials that followed before the High Febnury. 
Court of Justice. The Duke of Hamilton T?i[oI*»» 

Duke of 

lukd fought at Worcester under the command Hamilton 
of the King of Scots and by the authority of roy^\siS 
the Scottish parliament. Being taken in ^^®'*^°*« 
battle, he was to be considered, and he had been long 
treated, as a prisoner of war. Now he was arraigned 
before this tribunal, constituted by an ordinance of the 
English House of Commons, — on a charge of high 
treason against the people of England. He pleaded 
that although he had the English title of Earl of 
Oambridge, by which he was prosecuted, he was bom 
sjid continued domiciled in Scotland, obliged to obey 
the king and parliament of that independent state, and 
that even in England there was no law by which as an 
English peer he could be so tried upon such a charge. 
But the Lord President Bradshaw laid down, that, 
though bom in Scotland, the moment he crossed the 
b(»:der he was subject to the English law, and that by 
fighting against an army commissioned by the English 
parliament he was guilty of the crime of high treason. 
So sentence of death was passed upon him. 

'* It is very extraordinary that a con- looking to the west, and show the 

trovereu should have arisen as to whether populace looking up at it from Charing 

Hie ezecQtkm was in fh>nt or behind the Cross. 

Banqueting house, in spite of this order, f 4 St Tr. 990-1155; Rebellion, lii. 

and contemporaneous prints, which ex- 384 ; Whitelock, 366. 
hibit the soiffold between the windows 
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Next came four Englishinen, the E&rl of Holland, the 
Earl of Norwich, Lord Capel, and Sir John Owen, taken 
prisoners by General Fairfax, who had declared to thefm 
that their lives shoidd not be in danger. They urged, 
that in fighting for the King they could not be guilty 
of high treason ; and that, at any rate, the engagement 
of the parliamentary general was binding. Lord Capel, 
in particular, claimed as an English peer to be tried by 
his peers, according to his birthright : — 

Lord President Bradshaw : " My Lord Capel, let me tell you 
you are tried before such Judges as the Parliament think right 
to assign you, and these Judges have already condemned a better 
man than yourself. As to the defence on the merits, the Par- 
liament had become the supreme power in the state, and to levy 
war against the Parliament was treason. The supposed promise 
of General Fairfax was never ratified by the Parliament ; and, 
at most, it could only exempt the prisoners from being tried 
before a council of war, without precluding any proceeding 
which might be necessary for the peace and safety of the king- 
dom." 

They were all convicted. On a petition to the House 
of Commons for mercy, Owen was pardoned by a large 
majority, and the Earl of Norwich escaped by the cast- 
ing voice of the Speaker. But, after a long debate on 
the Earl of Holland's case, there was a majority of one 
against him ; and the friends of the Duke of Hamilton, 
and of Lord Capel, found so little support that they did 
not venture to divide the House. Accordingly, these 
three noblemen were executed as traitors, this being the 
first specimen of criminal procedure since the establish- 
ment of the new Kepublic. No state trial under the 
Stuarts shows such an utter contempt of the conven- 
tional forms of law and the eternal principles of 
justice.* 

As a recompense for the eminent services of Lord 

• 4 St. Tr. 1155-1236.; Rebellion* iii. 402; Whitelock 386; Ladlow, 247; 
Boraet's Hamiltons, 385. 
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President Bradshaw, an ordinance passed for settling 
upon him 2000Z. a year out of the forfeited 
estates of malignants, * he was appointed chs^SioTot 
Chancellor of the Duchy of Lancaster,t and ?»« ^»f*»y ^^ 

•^ ' Lancaster, 

he was raised to be a member of the Council &c. 
of State-t 

* Whltelock, 420. the seals of the said Duchy and County 

f Among the records of the o£Bce Palatine of Laiica^iter for granting of the 

which I have now the honour to hold, I said offices unto the said Lord President 

find the ordinance for the appointment of the Council of State, according to this 

of my distinguished predecessor: — act. And it is further enacted, by the 

**An Act for the making of John authority aforesaid, that the Oommis- 

Bradshawe, now Sergeant-at-law, sioners of the Great Seal of England, or 

and Lord President of the Council any one of them, shall receive into his 

of State, Chancellor of the Duchy or their hands the seals appointed by 

and County Palatine of Lancaster, this present Parliament for the said 

** Be it enacted by the present Parlia- Duchy and County Palatine, which com- 

ment, and by the authority of the same, missioners or any two of them are there- 

that John Bradshaw, Seijeant-at-law, upon to affix the said several seals to the 

Ijord President of the Council of State Bai<i patent, and to administer to the suid 

by authority of Parliament, shall be and ^^ President an oath for the due exe- 

18 hereby nominated, constituted, and cution of the said places and oflSces in 

appointed Chancellor of the Duchy of manner and form following ; viz.:— 

Lancaster, and Chancellor of the County " ' You shall swear that, to yoor cun- 

Palatine of Lancaster, and Keeper of the °***g *n<* knowledge, you shall do equal 

respective Seals (appointed by the au- ^S)^^ &°<1 Justice, and be indifferent in 

tbority aforesaid) for the said Duchy all matters to all manner of men that 

and County Palatine; to hold, execute, shall pursue and answer before you and 

and e^joy the said offices and places, and the Council of the Duchy of Lancaster 

all powers. Jurisdictions, and autho- for the Commonwealth of England, and 

rities lawfully belonging to the same ; that which shall be most for the Avail 

and also to enjoy and receive all such ^^^ profit of the Commonwealth and 

fees, privileges, advantages, and profits good rule and governance of the said 

MB are thereunto of right belonging, in Duchy, as far as right and conscience will 

aa large and ample maimer as any former requhre.* 

Chancellor of the Duchy and Cotmty "And after the said oath administered, 

Pklatine of Lancaster, and Keeper of ^o said Commissioners of the Great 

the Seals of the said Duchy and County Seal, or any two of them, are to deliver 

Palatine, lawfully have held, exercisedt the said patent and both the said seals 

and ei^oyed the same, until the tenth of the said Duchy and County Palatine 

day of August which shall be in the to the said Lord President, to be by him 

year of our Lord God 1650. And it is kept as Chancellor of the said Duchy and 

farther enacted by the authority afore- County Palatine." 

said, that the clerk of the court of the There were several other ordinances, 

said Duchy do fortiiwith prepare a acts, and patents, continuing *'Lopi 

fiAleniiuthename of CustodesLibertatit Bradshaw" in the office till Oliver's 

Anglia Authoritate ParliafnerUi^ in the death, 

iwual form mutatis mutandit, to pass The original of the following warrant. 



t Whitelock, 529. 
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We muBt, in fairness, allow that he now acted his 
He opposes part with consistency and courage. A friend 
AprTm' ^ P^^ democracy, he strenuously opposed 
1663. the efforts of Cromwell to engross all tiie 

powers of the State into his own hands, and even on 
the violent dissolution of the Long Parliament he 
remained unappalled. Although he had not a seat in 
that assembly, he availed himself of an opportunity 
to assert his independence as a member of the Conneil 
of State. In the afternoon of the day which saw the 
"bauble " forcibly removed from the table of the Honse 
of Commons, he called a meeting of his colleagues at 
Whitehall, and he had just taken the chair when th^ 
Lord General, entering, said, — 

" * Gentlemen, if ye are here as private individuals, ye are wel- 
come ; but if as a Council of State, ye must know that the Plarlia- 
ment is dissolved, and with it also the Council.' * Sir,' replied 
Bradshaw, with great spirit, * we have heard what you did at the 
House this morning, and before many hours all England will 



under tbe sign maoua) of Bichard, is and was presented to and signed by hia 

extant :— Highness Richard Lord Protector ; and n 

** Our will and pleasure Is, that yofi patent was aocordingly sealed, bearing 

forthwith prepare fit for our signature a date the 16th of December, 1668. Tbe 

billcontaintng our grant and constitution draft is indorsed ''Lord Bradahawe's 

of our trusty and well beloved John Patent of Chancellor of the County and 

Bradshawe, Scijeant-at-law, of our Dncby of l.iancaster," and he is thecehi 

especial grace, and in consideration of his described as '* our trusty and well-be- 

faithful and acceptable services to the loved John Bradshawe, Seijeant-at-law, 

publique, to be Chancellor of the County Chief Justice of Chester, Montgomeiy, 

Palatine of Lancaster of us and our sue- Denbigh, and Flint." 

oessors, and al^o Keeper of the Seal of The proceedings of the Duchy Gourt, 

us and our successors for the said office, during the Chancellorship of ** Lord 

provided or to be provided. And also Bradshaw," exhibit great regularity.^ 

to be Chancellor of the Duchy of Lan- The business of the Court was consider- 

caster of us and our successors, and able, and many very important decreet 

Keeper of the Seal of us and our succes- were pronounced by him, as well Iq 

Bors for the said office, provided or to be original suits as upon appeal ftrom the' 

provided ; with our grant unto him the Yice-Cbancellor. 

said John Bradshaw of the aforesaid Some attempts were made during tt»^ 

offices respectively, &c., so long as he Commonwealth to alM>Iish the Duchy 

shall therein well demean himseU; &c and County Palatine of Lancaster ; but. 

Given at Whitehall the 5th day of they continued, with all their Imma- 

December, 1658." nlties and privileges, till the Rt^bonr 

The bill was prepared for signature, tion. 
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know it. But, sir, you are mistaken to think that the Parliament 
is dissolved. No person under heaven can dissolve them but 
tliemselves. Therefore take you notice of that' After this pro- 
test he withdrew." * 

Eesistanoe by physical force to Oliver, become Lord 
Protector, President Bradshaw found to be impossible ; 
but he refused to acknowledge the usurper's authority, 
and he eagerly thwarted his measures. He was not 
admitted to Barebone's parliament, which was nominated 
by the executive government; but, a new parliament 
being called in 1554, on the excellent reformed model 
imitated by Lord Grey, he was returned one of the four 
members for his native county, and was at the top of 
the poU.j" At the commencement of the session — 

** Lord President Bradshaw was very instrumental in opening 
the eyes of many young members who had never before heard 
their interest so clearly stated and asserted ; so that the common- 
wealth party increased daily, and that of the sword lost ground. 
Cromwell, being informed of these ti-nnsactions by his creatures, 
and fearing lest he should be deposed by a vote of this assembly 
finom the throne which he had usurped, caused a guard to be set 
on the House early in the morning, and required the members to 
attend him in the Painted Chamber. There he acquainted them 
that none should be permitted to sit who did not subscribe to the 
Government by a single person. iSo soon as this visible hand of 
violence appeared to be upon them, most of the eminent asserters 
of the liberty of their country withdrew themselves, being per- 
suaded they should best discharge their duty to the nation by 
this way of expressing their abhorrence of his tyrannical proceed- 



.mgs." 



Cromwell, afraid of Bradshaw's secret plots, wished 
to come to an open rupture with him, and, summoning 
him to Whitehall, required him to take out a new com- 
mission for his office of Chief Justice of Chester. 
Bradshaw: "Sir, I require no new commission, and I 
will take none. I hold the office by a grant from the 
parliament of England, in the terms quam diu ae bene 

* Whitelock, 554; Leicester's JoanuO, 139; Hutcbiuson, 332; Barton's Diarj. 
|ii. 98. t 3 Pari. H st 1428. 
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gesBeriL And whether I have carried myself with that 
integrity which my commission exacts from me, I em 
ready to submit to a trial by twelve Englishmen to be 
chosen by yourself." He resolved to go his circuit as 
usual, unless he should be prevented by force; and a 
collision was expected. "But it was thought more 
advisable," says Ludlow, " to permit him to execute his 
office, than, by putting a stop to his circuit, to make a 
breach with those of the long robe whose assistance 
was so necessary to the carrying on of Cromwell's 
design."* 

Bradshaw remained in a state of sulky opposition 

during the remainder of Oliver's protectorate, 

Hto effort to ^^^sing a peerage and other lures that were 

restore the li©ld out to wiu him ovcr. On the accessiaa 

Republic. 

of Eichard he had again hopes of seeing a 
democratical republic established. In consequence, ke 
accepted a seat in the Council of State, and he allowed 
himself to be returned as a member for Cheshire to the 
new parliament.| He rejoiced to find that the Cromwell 
dynasty was set aside, and for a short time there was^ a 
^ hope for the good cause. The Commonwealth 

having been again proclaimed, he agreed to 
be a commissioner of the great seal, with Terryll and 
Fountain, two violent republicans ; and he triumphantly 
swore to be "true to this Commonwealth, without a 
single person, kingship, or House of Lords." But in a 
few weeks he had the mortification to see the supreme 
power again in the hands of the military, and his health 
suffered severely from the angiiish of his spirit. 

At a meeting of the Council, Colonel Sydenham, 
Sept 1659 li^viiig tried to justify the violent dispersion 

of the Parliament on the plea that it had beat 
rendered necessary by a particular call of Divine Pro- 
vidence, ** the Lord President Bradshaw, who was then 

• Mem. 216, 220. t 3 Pari. Hist. 1631. 
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"present, though by long Bickness very weak and much 
extenuated, yet animated by his ardent zeal and constant 
affection to the common cause, upon hearing those words, 
stood up and interrupted him, declaring his abhorrence 
of that detestable action, and telling the Council that 
•being now going to his Grod he had not patience to sit 
there to hear this great name so openly blasphemed ;* 
he thereupon departed to his lodgings, and withdrew 
himself fix>m public employment."* 

He languished till the 31st of October, when he 
expired — pleased with the thought of being 
removed to another scene of existence before 
tJie irresistible reaction which he deplored had produced 
the restoration of the Stuart line. In Whitelock's 
Memorials the entry of his death concludes with these 
Words : " a stout man, and learned in his profession — 
no Mend to monarchy." 

The most wonderful testimony in his favour is from 
Milton, who is said to have been recommended by him 
to Cromwell for the place of^ Latin secretary, and in his 
* Defensio pro Populo Anglicano," thus extols him : — 

"John Bradshaw — a name which Liberty herself, in every 
country where her power is acknowledged, has con- 
secrate to immortal renown — ^was descended, as is J^J^^Sm b 
weU known, from -a distinguished fisimily. The early MUton. 
part of his life he devoted to the study of the laws of 
his countiy. Having become a profound lawyer, an eloquent 
advocate, and a zealous asserter of the rights of the people, he 
Was employed in important state affairs, and frequently dis- 
ohnsged with unimpeachable integrity the duties of a Judsie. 
When at lensth selected by the Parliament to preside at the 
trial of the King, he did not decline this most dangerous task : 
to the science of the law, he had brought a liheral disposition, a 
lofty spirit, sincere and unoffending; manners ; thus qualified, he 
fl«{^rtad that great and unprecedentedly fearful office, exposed 
^ the threats and to the daggers of innumerable assassins, with 
80 much firmness, such gravity of demeanour, such presence and 
dignity of mind, that he seemed to have been formed and 

* Ludlow, 2t7« 

c 2 
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appointed immediately by the Deity himself, for the perfbrmaDce 
of that deed which the Divine Providence had long befo^ 
decreed to be accomplished in this nation ; and so far has,^ 
{exceeded the glory of all former tyrannicides, as it is mote 
humane, more just, more noble, to pass a lawful sentence upon 
A tyrant, than to put him to death like a wild beast. «Ever 
eager to discover merit, he is equally munificent in rewarding 
it. Delighted to dwell on the praises of others, he studionstf 
suppresses his own." ♦ 

His death before the Eestoration saved him from the 
fate which befell other regicides. But, con- 
d^*Shl*i8 *^^ ^ *^® sentiment that "Englisli ven- 
attainted and geance wars not with the dead," an act of 
traitor. parliament was passed to attaint him ; and 

both Houses made an order "that the carcases of 
Oliver Cromwell, John Bradshaw, and Henry Ireton, 
(whether buried in Westminster Abbey, or elsewhere,) 
be with all expedition taken up, and drawn upon a 
hurdle to Tyburn, and there hanged up in their coffins 
upon the gallows there some time, and after that buried 
under the said gallows." A contemporary historian 
gives the following account of the ceremony : — 

"Thursday, January 30, 1660-1, the odious carcases of 
Oliver Cromwell, John Bradshaw, and Henry Ireton, were taken 
out of their graves, drawn upon sledges to Tyburn, and, being 

** *'JSst Joannes Bradscianas (quod mnnuB, omni prop^ exemplo ma^xu $c 

nomen libertas ipaa, qa&ciinqae gentium formidabilius, tot sicariomm pngioiiilHis 

colitur, memoriae sempitemae celebran- ac minis petitus, it& constant^r, iti 

dam commendavit) nobili famllid, nt graviter, tanti animi cum praesentii k 

satis notum est, ortus; unde patriis dignitate gessit &tque implevit, ut ad 

legibus addisoendls prlmam omnem hoc ipsum opus, quod j&m oUm Dena 

aetatem sedald iuipendlt: dein consul- edendum in hoc populo mirabili pro- 

tissimus causarum et disertissimus pa- videntid decreverat, ab ipso numine 

tronus, libertatis et populi vindex designatus atque Cactus videretur; et 

acerrimns, et magnis reipublicas negotiis tyrannicidarum omnium gloriam tanthm 

est adhlbltns, et incorrupti Judicis superaverit, quanta est humanius^qaaDtd 

munere aliquoties perfunotus. Tand^ Justius ac miOestate plenius tyrannum 

utl Begis Judido prsesidere vellet a Judicare, qu4m ii\judicatum occidere. 

senatu rogatus, provinciam sand peri- Bend merentes quoscdnque nemo dtiiis 

culosissimam non recusavit. Attulerat aut lil)entiiis agnoscit, neque mi^Jore 

enim ad legum scientiam ingenium benevolently prosequitur; alienas laudee 

llberale, animum excelsum, mores inte- perpetu6 praedicare, suas taoere solitus." 
gros ac nemini obnoxios; unde.illud 
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pulled out of their coffins, there hanged at the several angles of 
The triple tree till sun-set; then taken down, beheaded, and 
their loathsome trunks thrown into a deep hole under the 
gallows. Their heads were afterwards set upon poles on the top 
of Westminster Hall." ♦ 

' As a pendant to the well-known story that Charles I.'s 
liead had been substituted for Cromwell's, and under- 
went this indignity, a narrative was given to the world 
that the remains of President Bradshaw, being carried 
to America before the Eestoration, were deposited in 
that Land of Liberty ; and the following inscription is 
to be read on a cannon at Annapolis : — 

** stranger! Hisepitapb. 

Ere thoQ pass, contemplate tkis cannon ; 

nor regardless be told, 
that near its base lies deposited tbe dust of 

JOHN BRADSHAW, 

who, nobly superior to sdflsh regards, 

despising alike the pageantry of oourtly splendour, 

tbe blast of cidumny, 

and tbe terror of regal vengeance, 

presided in tbe illustrious band of heroes and patriots 

who foirly and openly a4judged 

Chaelbs Stuakt, 

tyrant of England, 

to a public and exemplary death ; 

thereby presenting to the amaied woa4d, 

and transmitting down through applauding ages, 

the most glorious example 

of unshaken virtue, love of freedom, 

and impartial Justice, 

ever exhibited on the blood-stidned theatre 

of human action. 

Oh! Reader! 

pass not on tiU thou hast Messed his memory ; 

and never-^iever forget 

THAT BBBBLUOM TO TTRAlTrS 
IS OBBDIBNOB TO GOD." 



* Gesta BritannOTunij by Sir George WharUm. London, 166Y. 
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CHAPTER XV. 

CHIEF JUSTICES OF THE KINti's BENCH FROM THE RESTORATION 
TILL THE APPOINTMENT OF SIR MATTHEW HALE. 

At the restoration of Charles IE. it was considered 
necessary to sweep away the whole of the 

DifflcaXof *^^^S®s fr^^ Westminster Hall, although, 
fliungthe generally speaking, they were very learned 
Restoration, and respectable, and they had administered 
justice very impartially and satisfactorily.* 
Immense difficulty was found in replacing them. 
Clarendon was sincerely desirous to select the fittest men 
that could be found, but from his long exile, he was 
himself entirely unacquainted with the state of the 
legal profession, and, upon making inquiries, hardly any 
could be pointed out whose political principles, juridic«i 
acquirements, past conduct, and present position entitled 
them to high preferment. The most eminent barristers 
on the royalist side had retired from practice when the 
civil war began, and the new generation which had 
sprung up had taken an oath to be faithful to the 
Commonwealth. One individual was discovered, Sir 
Orlando Bridgman — eminent both for law and for 
loyalty. Early distinguished as a rising advocate, he 
had sacrificed his profits that he might assist the royal 
cause by carrying arms, and, refusing to profess alle- 
giance to those whom he considered rebels, he had spent 
years in seclusion, — still devoting himself to professional 

• Their decisiona are still of as much with the sanction of the Chancellor and 

authority on legal questions as those of all the Judges in the reigns of CSiarlos 

courts sitting under a commission from U. and James II. 
the Crown; and they were published 
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studies, in wliich he took tlie highest delight. At first 
however, it was thought that he could not properly be 
placed in a higher judicial office than that of Chief Baron 
of the Exchequer, — and the Chiefships of the King's 
Bench and Common Pleas were allowed to remain 
vacant some months, puisnies being appointed in each 
court to cany on the routine business. 

At last a Chief Justice of England was announced, — 
Sir Robert Foster ; and his obscurity testified 
the perplexity into which the Government Fiter^Susf 
had been thrown in making a decent choice. '^^*'****** 
He was one of the very few survivors of the old ^is profee- 
school of lawyers which had flourished before 
the troubles began ; he had been called to the degree of 
Serjeant-at-law so long ago as the 30th of May, 1636, at 
a time when Charles I., with Strafford for his minister, 
was ruling with absolute sway, was imposing taxes by 
his own authority, was changing the law by procla- 
mation, and hoped never again to be molested by 
parliaments. This system was condemned and opposed 
by the most eminent men at the English bar, but was 
applauded and supported by some who conscientiously 
thought that all popular institutions were mischievous ; 
^nd by more who thought that court favour gave them 
the best chance of rising in the world. Foster is sup- 
posed to have defended ship-money, —the cruel sentences 
of the Star Chamber, — the billeting of soldiers to live 
at free quarters, and other flagrant abuses, — as well 
$:om a sincere love of despotism as from a desire to 
recommend himself to those in power. 

At the time when tyranny had reached its culminat- 
ing point, he was appointed a Puisne Judge 
of the Court of Common Pleas. Luckily for Puisne Judge 
him, Hampden's case had been decided before jJn. 2*^ ^ 
his appointment, and he was not impeached ^**®* 
by the Long Parliament. When the civil war broke 
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out, lie followed the King ; and afterwards assisted 
in attempting to hold a Court of Common Pleas at 
Oxford, but sat alone, and his tribunal was without 
advocates or suitors. An ordinance passed the House 
of Commons for removing him from his office, and, <mi 
account of his excessive zeal in the royal cause, he waiS 
obliged to compound for his estate by paying a vrarj^ 
large fine. 

After the King's death, he continued in retirement 
His conduct till the Ecstoration. He is said to have had 
^^onf a small chamber in the Temple, and, like Si* 
wealth. Orlando Bridgman and Sir Jeffrey Pelman, to 
have practised as a chamber counsel, chiefly addicting 
himself to conveyancing. 

The first act of the Government of Charles II. was td 
„ , reinstate Foster in his old office. There was 

He is re- 

iDstated by a strong dcsire to reward his constancy with 
fresh honours; but he was thought unfit t6 
be raised higher, and the office, of Chief Justice of thd 
King's Bench could not be satisfactorily filled up. 

Only six Common Law Judges had been appointed 
when the trials of the regicides came on. Foster, beitig 
one of them, distinguished himself for his zeal; and, 
when they were over, all scruples as to his fitness 
Oct 22 having vanished, he, who a few months before, 
shut up in his chamber that he might escape 
the notice of the Roundheads, never expected any thing 
better than to receive a broad piece for preparing a 
conveyance according to the recently invented expedient 
of " lease and release," was constituted the highest 
Criminal Judge in the kingdom.* 

* ** M. T. 12 C. II. Memorandnm que (come lanter Justices font) qseus aed^ 

le primer Jour de oest terme Sir Robert ments fueront l^e a luy hors del Rotte 

Foster, un des Justices del common mesmeetnemyborsdsl livreleSeigneit' 

Bank, feut jure Cbiefe Justice del Banco Chancellor scant sur le Banke et VoaStt 

B^s. II prisant les serements del esteant en le Court et nemy al iMurr.** 
allegiance et supraoiac^ generlerant 
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He presided in the Cotirt of King'^ Bench for two 
years. Being a deep black-letter lawyer, he satis- 
Deu^torily dispoBed of the private cases which came before 
him, although he was much perplexed by the improved 
roles of practice introduced while he was in retirement, 
axid he was disposed to sneer at the decisions of Chief 
Justice Eolle, a man in all respects much superior to 
himself. In state prosecutions he showed himself as 
intemperate and as arbitrary as any of the Judges who 
had been impeached at the meeting of the Long 
Parliament. 

To him chiefly is to be imputed the disgraceful exe* 
cution, as a traitor, of one who had disap- 
proved of the late King's trial; who was abouttto 
included in the present King's promise of Sd^exeli?- 
indemnity from Breda;* in whose favour a ^onofsir 
petition had been presented by the Conven- 
tion Parliament; who was supposed to be expressly 
pardoned by the answer to that petition ;f but who had 
incurred the inextinguishable hatred of the Cavaliers 
by the part he had taken in bringing about the con- 
viction of the Earl of Strafford4 Sir Henry Vcuie the 
yoimger, after lying two years in prison, during which 
the shame of putting him to death was too strong to 
be overcome, was at last arraigned for high treason at 
the King's Bench bar. As he had actually tried to save 
the life of Charles I., the treason charged upon him was 
for oonspinng the death of Charles II., whose life he 

* Charles 11^ in his Declaration firom House of Commons which followed de- 

tteda, bad promised that he should sired Vane's death, but could not alter 

** proceed only against the immediate the law or abrogate the royal promise. 
♦ murderers of his royal father." % Burnet says, " ITie putting Sir 

+ In answer to the address of the two Henry Vane to death was much blamed ; 

Hooaes of the Convention Parliament to yet the great share he had in the at> 

qpaxe the lives of Vane and Lambert, tainder of the Earl of Strafford, but; 

tbe Lord Chancellor reported ** His above all, the great opinion there was of 

Majesty grants the desire of the said his parts and capacity to embroil matters 

petition ;" —the ancient form of passing again, made the Court think it necessary 

acts at parliament. The ultra-Gavalier to put him out of the ws^.** 



138 REIGN OF CHARLES H. Chap. XV. 

191'ould have been equally willing to defend. The indict- 
ment alleged this overt act, " that he did take upon hiia 
the government of the forcjes of this nation by sea aud. 
land, and appointed colonels, captains, and officers." 
The Crown lawyers admitted that the prisoner had not 
meditated any attempt upon the natural life of Charles 
II., but insisted that, by acting under the authority osf 
the Commonwealth, he had assisted in preventing the 
true heir of the monarchy from obtaining possession 
of the government, and thereby, in point of law, had 
conspired his death, and had committed high treason. 
Unassisted by counsel, and browbeaten by Lord Chief 
Justice Foster, he made a gallant defence ; and, besides 
pointing out the bad faith of the proceeding after the 
promises of indemnity and pardon held out to him, con- 
tended that, in point of law, he was not guilty, on the 
ground that Charles IE. had never been in possession of 
the government as King during any part of the period 
in question ; that the supreme power of the state was 
then vested in the Parliament, whose orders he had 
obeyed ; that he was in the same relation to the exiled 
heir as if there had been another king upon the throne ; 
and that the statute of Henry VII., which was only 
declaratory of the common law and of common sense, 
expressly provided that no one should ever be called in 
question for obeying, or defending by force of arms, a 
king defado^ although he had usurped the throne. He 
concluded by observing that the whole English nation 
might be included in the impeachment. 

Foster, C, J, : " Had there been another king on the throne, 
though an usurper, you might have been exempted by the . 
statutes from the penalties of treason. But the authority you 
recognised was called by the rebels either ' Commonwealth' or 
* Protector,' and the statute takes no notice of any such names or 
things. From the moment that the martyred Sovereign expired, 
our lord the King that now is must be considered as entitled 
to our allegiance, and the law declares that he has ever since 
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occapied his anoestral throne. Therefore obedience to anj 
usurped authority was treason to him. You talk of the sove- 
reign power of Parliament ; but the law knows of no sovereign 
■power except the power of our sovereign lord the Kinjoj.* With 
respect to the number against whom the law shall be put in 
ibrce, that must depend upon his Majesty's clemency and sense 
of justice. To those who truly repent he is merciful; but the 
punishment of those who repent not, is a duty we owe both to 
Ood and to our fellow men." 

A verdict of guilty being returned, the usual sentence 
"was pronounced ; but the King, out of regard to his own 
ireputation, if not to the dictates of justice and mercy, vras 
^ery reluctant to sanction the execution of it till Chief 
Justice Foster, going the following day to Hampton 
-Court to give him an account of the trial, represented 
the line of defence taken by the prisoner as inconsistent 
-with the principles of monarchical government, and said 
that the supposed promises of pardon were by no means 
binding, ** for God, though ofttimes promising mercy, 
yet intends his mercy only for the penitent." The King 
thus wrought on, notveithstanding his engagement to 
the contrary, signed the death-warrant, and Vane was 
beheaded on Tower Hill, saying with his last breath, 
^*I value my life less in a good cause than the King 
does his promise." Mr. Fox, and other historians, con- 
sider this execution " a gross instance of tyranny," but 
Jiave allowed Chief Justice Foster, who is mainly respon- 
sible for it, to escape without censure.* 

.The arbitrary disposition of this Chief Justice was 
strongly manifested soon after, when John His cruel 
Crook and several other very loyal Quakers ofQoISewL 

.* Sir Henry Vane, in an aooount of of Parliament;' but whole volmnes of 

dto case which he has left as, says, **0n lawyers* books pass ap and down the 

the day of my arraignment an eminent nation with that title, * Sovbbsigk 

Sirson was heard to say, * I had forfieited Powbb of Pa&uamemt.' "—6 St. Tr, 

y head l^ what I had said that day 186. This **eminent person" was most 

before ever I came to my defence:' what likely the Chief Jnbtioe of the Court of 

that MM>iild be I know not, except my King's Bench. 

Mj^iog ip open court 'sovereign power f t SU Tr« 119-302. 
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them, of forfeiture, imprisonment for life, and moreover 
that they were " out of the King's protection," — where- 
lyy they carried about with them caput Zuptntim, and 
might be put to death by any one as noxious vermin.* 

The last trial of importance at which Chief Justice 
[Poster presided was that of Thomas Tonge 
and others, charged with a plot to assassinate S^J^'^J* * 
the King. General Ludlow says that this Tonge and 
was got up by the Government to divert the u^ason. ^ 
nation from their ill-humour, caused by the 
sale of Dunkirk ; the invention being " that divers 
thousands of ill-affected persons were ready under his 
command to seize the Tower and the City of London, 
then to march directly to Whitehall in order to kill the 
King and Monk, with a resolution to give no quarter, — 
and after that to declare for a Commonwealth."! The 
case was proved by the evidence of supposed accomplices 
which was held to be sufficient without any corrobo- 
ration. The Chief Justice seems to have been very 
infirm and exhausted ; for thus he summed up : — 

** My masters of the jury, I cannot speak loud to you : you 
understand this business, such as I think you have not had the 
like in your time : my speech will not give me leave to discourse 
of it. The witnesses may satisfy all honest men : it is clear that 
they all agreed to subvert the government, and to destroy his 
Majesty : what can you have more ? The prisoners are in them- 
selves inconsiderable ; they are only the outboughs ; but if such 
fellows are not met withal, they are the fittest instruments to set 
up a Jack Straw and a Wat Tyler ; therefore you must lop them 
off, as they will encourage others. I leave the evidence to you : 
go together." 

/ The prisoners being all found guilty. Chief Justice 
thus passed sentence upon them, — 

♦*You have committed the ijreatest crime against God, our 
King and your country, and against every good body that is in 
this land ; for that capital sin of high treason is a sin inexpiable, 

* 6 St. Tr. 201-226. f Memoira. 
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did disbanded army, and in restraining the over-great 
mercy of the King in his frequent pardons granted to 
suoh sort of criminals."* 

On the death of Sir Eobert Foster, Lord Clarendon 
thought that he might fairly do a job for an aged kins- 
man, of respectable if not brilliant reputation ; and he 
appointed Sir Kobert Hyde Chief Justice of g,^j>^,^ 
the King's Bench. They were cousins- HydeChit-f 
german, being granrlsons of Lawrence Hyde, 
of West Hatch, in the county of Wilts, and nephews of 
Sir Nicholas Hyde, Chief Justice of the King's Bench 
in the commencement of the reign of Charles I. The 
Hydes were the most distinguished race of the robe 
in the 17th century. Kobert's father was likewise a 
lawyer of renown, being Attorney General to Anne of 
Denmark, Queen of James I., and he had twelve sons, 
most of whom followed their father's profession. Robert 
Heems to have been a very quiet man, and to ujg obscure 
have got on by family interest and by '^* 
plodding. Although Edward, the future Chancellor, 
played such a distinguished part during the troubles, 
first as a moderate patriot, and then as a liberal conserva- 
tive, — Robert, the future Chief Justice, was not in the 

* Echard, p. 812 a; Peck's Desiderata the north wall, is a monument of ala- 

Cariosa, vol. ii. p. 543. baster, with a bust of a Judge in his 

I ought to have mentioned that Sir robes and cap; oyer him these arms: 

Robert Foster was the youngest son of 1st and 4th argent, a cheveron vest 

Sir Thomas Foster, Knt., one of the between three bugle horns, sable; 2nd 

Justices of the Court <^ Granmon Pleas and 3rd argent on a bmd saUe, three 

in the time of King James I. He was martlets or; and below is this inscrip- 

called to the bar by the Society of the tion: — ** Memorie sacrum Robertus 

Inner Temple, and was '* Summer Foster miles filius minimus natuThoms 

Reader " of that house, 7 Charles I. He Foster militis, unius Justiciarior. de 

wfe» buried at Egham, in Surrey. On a Communi Banco tempore Domini Regis 

gravestone on the north side of the JaooU, ac ipaemet Justiciarius de eodem 

chancel there are these Banco Regnantibus Carolo Primo ei 

E|iita|A on words : — ** Here lyeth Carolo secundo, denique Banci Regis 

ddef Justice buried the body of Sir Justiciarius capitalis, obiit 4to die Oc- 

Foster. Robert Foster, Knt., late tobris anno D'ni millesimo sexcentesimo 

Lord Cheif Justice of the sexagesimo tertio; letatis suse 74." — 

King's at Westminster, who deceased Manning's Surryt p. 245. 
the 4th of October, 1683." Above, on 
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S^yde^ C, J,: **I had ever thought of the advioe of the wiae 
man, * not to seek to be a judge, nor ask to sit in the ^^ answer 
seat of honour,' being conscious of my own defects and 
small learning, fint, seeing his Majesty's grace, I shall humbly 
submit, and serve him with my life with all alacrity and duty. 
Sins of infirmity I hope his Majesty will pardon, and for wilful 
and corrupt dealings [ shall not ask it. I attended in Coke's 
time as a reporter here ; and as he said when he was made Chief 
^[lustice I say now, * 1 will behave myself with all dilij^noe and 
honesty.'"* 

This Chief Justice was much celebrated in his day 
for checking the licentiousness of the press. He hangs « 
A printer named John Troyn, having printed SflJjJJg*^ 
a book entitled "Phoenix, or the Solemn "**«^ 
Lieague and Covenant," containing passages wluch were 
said to reflect upon the King, was arraigned before him 
at the Old Bailey on an indictment for high treason. 
The prisoner being asked 'how he would be tried, said, 
'• I desire to be tried in the presence of that God who is 
the searcher of all hearts, and the disposer of all 
things." 

ffyde^ L. C, J, : " God Almighty is present here, but you 
must be tried by him and your peers, that is your country, or 
twelve honest men." Prisoner: •* 1 desire to be tried by God 
alone." X. C «/. Hyde : " God Almighty looks down and beholds 
what we do here, and we shall answer severely if we do you any 
• wrong. We are careful of our souls as you can be of yours. 
You must answer in the words of the law." Prisoner : ** By 
God and my country." 

It was proved clearly enough that he had printed 
the book, and some passages of it might have been 
considered libellous — ^but there was no other evidence 
against him, and he averred that he had unconsciously 
printed the book in the way of his trade. 

Hydcy L, C, J. : " There is here as much villany and slander 
as it is possible for devil or man to invent. To rob the King of 
the love of his subjects, is to destroy him in his person. You 

* 1 Keble, 562. 
VOL. n. L 
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dejected Bonndlieads hardly yentured to whisper a 
complaint against him. To the great grief gj, ga^i^en 
of the one pwrty, and, no doubt, to the secret ***•**»• 
joy of the other, who interpreted his fate as a judgment, 
liis career was suddenly out short. On the 1st of May, 
1663, as he was placing himself on the bench to try a 
dissenter who had published a book recommending the 
** oomprehension," that had been promised by the filing's 
X^eclaration from Breda, while apparently in the enjoy- 
ment of perfect health, he dropped down dead.* 



In consequence of this melancholy event Lord 
Chancellor Clarendon was again thrown into ^ j^^ 

.distress by the difl&culty of filling up the ^^p 
office of Chief Justice of the King's Bench, 
and he allowed it to remain vacant seven months. 
Only five years had yet elapsed since the Hestoration, 
ajod no loyal lawyer of eminence had sprung up. At 
last the Chancellor thought he could not do better than 
promote Sm John Kelynge, theii a pmsne, to be the head 
of the Court. The appointment was considered a very 

« bad one ; and some accounted for it by supposing that 
a liberal contribution had been made towards the 
expense of erecting "Dunkirk House," which was 
exciting the admiration and envy of the town, — while 
others asserted that the collar of S.S. had been put 
round the neck of the new legal dignitary by the 
Duchess of Cleveland. I believe that judicial patronage 
had not yet been drawn into the vortex of venality, 
and that Clarendon, left to the freedom of his own will, 
preferred him whom he considered the lecust ineligible 
candidate. But we cannot wonder at the suspicions 
which were generally entertained, for Sir John Kelynge's 
friends could only say in his favour that he was a 

* 2 Sid. 2 ; 1 Keb. 861 ; 1 Sid. 275 ; Sir Thomas Raymond, 139 ; Sir R. C. 

Hoare'8 Wiltaliire, ii. p. lU, 

L 2 
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that the overt acts charged of condemning him and execuiing 
Atm were only to be considered evidence of the evil 
intention. He then stated the facts which would be 
proved by the witnesses, and concluded by observing — 

" Thus did he keep the King a prisoner, to bring him before 
{hat Mock Court of Injustice ; and was so highly trusted by all 
^diose miscreants who thirsted for the King's blood, that the 
bloody warrant was directed to him to see execution done. Nay, 

fentlemen, he was on the scaffold, and had the axe in his hand.** 
lacker : " My Jjords, to save your Lordships trouble, I confess 
that I was upon the guard, and had a warrant to keep the King 
foF his execution." (The original wafrrant being shown to him, 
he admitted it) Kdynge : " After you had that warrant brought 
to you^ did you, by virtue of it, direct another warrant for the 
execution of the King, and take his sacred Majesty^s person from 
the custody of Colonel Tomlinson?" Haicker: "No, sir!" 
Kelynge : ** We shall prove it." 

Colonel Tomlinson was then examined, and detailed 
the circmnstances of the execution, showing that Colonel 
Hacker had conducted the King to the scaffold under 
the original warrant, — what had been taken for a firesh 
warrant being a letter written by him to Cromwell, 
then engaged in prayer for the King's deliverance with 
General Fairfax. 

Kdynge : ** We have other witnesses, but the prisoner hath 
confessed enough. We have proved that he had the King in 
custody, and that at the time of the execution he was there to 
xpanage it. What do you say for yourself?" Hacker : " Truly, 
my I^rd, I have no more to say for myself but that I was a 
soldier and under command. In obedience to those set over me 
I did act. My desire hath ever been for the welfare of my 
ewrotry." L, O. Baron : " This is all you have to say for youp- 
.Wf?" Hacker: "Yes, my Lord." L. C. Baron: "Then, 
Colonel Hacker, for that which you say for yourself that you 
did it by command, you must understand that no power on 
«arth could authorise such a thing. Either he is guilty of com^ 
passing the death of the King, or no man can be said to b^ 
guilty." 

' Of course he was convicted and executed.* 

* 6 St. Tr. 947-1368. 
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JStlynge : *' Although I cannot but return hearty thanks for 
so great favours, yet when I look on this supreme court and 
its jurisdiction I am much daunted. My twenty years' silencQ 
may have contributed to my inability, although not to hinder 
my industry. I acknowledge the effluxes of his Majesty's 
fipt^oor to be only by your Lordship's goodness, from which I bee 
tkxa,t his Majesty may know with how much gratitude and 
humility I submit myself to his pleasure." * 

"While Kelynge was a Puisne Judge, he made up, by 

loyal zeal and subserviency, for his want of learning and 

sound sense ; but, from a knowledge of his incompetency, 

there was a great reluctance to promote him on the 

death of Lord Chief Justice Hyde. Sir Matthew Hale 

-was pointed out as the fittest person to be placed at the 

l^Lpad of the common law ; but Lord Clarendon had not 

the liberality to raise to the highest dignity one who 

had sworn allegiance to the Protector, and 

there being no better man whom he could chie/jusuce. 

select, who was free from the suspicion of 

x^publican taint, he fixed upon the " violent Cavalier." 

Luckily there were no speeches at his installation. 

On account of the dreadful plague which was then 

depopulating London, the courts were adjourned to 

Oxford. " There, Kelynge, Puisne Judge, was made 

CJiief Justice, and, being sworn at the Chancellor's 

lodging, came up privily and took his place in the logic 

school, where the Court of King's Bench sat. The 

"business was only motions — to prevent any concourse 

of people. In London died the week before 7165 of 

the plague, beside Papists and Quakers." f 

The new Chief Justice even exceeded public expecta- 
tion by the violent, fantastical, and ludicrous manner 
in which he comported himself. His vicious and foolish 
propensities broke out without any restraint, and, at a 

* 1 Keble, 526. Chief Justice la en lieu de Hyde. Mes 

f 1 Keble^ 943; Sir T. Raym. 139. leo ne ful al Oxford pr. reason del 

"M. T. 1665. En ceo term Sir lo strictnessdellieuet danger del Infeoon.*^ 

Kelynge Justice de Banco Regis ftit &it _^i sid. 276.) 



Jk^JX 1663. OHEBF JUSTICE KELYNGE. 153 

lugh tieason because it doth betray the peace of the natioD, and 
crery subject is as much wronged as the King ; for if every man 
xnay reform what he will, no man is safe ; therefore the thing is 
of desperate consequence, and we must make this for a public 
example. There is reason we should be very cautious ; we are 
Imt newly delivered from rebellion, and we know that that 
rebellion first began under the pretence of religion and the law ; 
for the Devil hath always this vizard upon it. We have great 
reason to be very wary that we fall not again into the same 
error. Apprentices in future shall not go on in this manner, 
Jt is proved that Bcasely went as their captain with his sword, 
and flourished it over his head, and that Messenger walked about 
Moorfields with a green apron on the top of a pole. What was 
done by one was done by all ; in high treason, all concerned are 
jMindpals.'* 

So the prisoners were all convicted of high treason ; 
and I am ashamed to say that all the Judges concurred 
in the propriety of the conviction except Lord Chief 
Saron Hale, who, as might be expected, delivered his 
opinion that there was no treason in the case, and treated 
it merely as a misdemeanor.* Such a proceeding had 
not the palliation that it ruined a personal enemy, or 
crush.ed a rival party in the state, or brought great 
forfeitures into the Exchequer ; it was a mere fantastic 
trick played before high heaven to make the angels 
weep. 

"When Chief Justice Kelynge was upon the circuit, 
being without any check or restraint, he threw H,g conduct 
aside all regard to moderation and to decency. ^^® 
He compelled the grand jury of Somersetshire 
to find a true bill contrary to their consciences, — ^re- 
proaching Sir Hugh Wyndham, the foreman, as the 
head of a faction, and tolling them " that they were all 
^ servants, and that he would make the best in England 
stoop." 

Some persons were indicted before him for attending 
a <x)nventicle ; and, although it was proved that they 

• 6 St, Tr. 879-914. 
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The matter assnining this serious aspect, he petitioned 
±o be heard at the bar of the House in his own defence. 
Xiord Chief Baron Atkyns, who was then present, says, 
** he did it with that great humility and reverence, that 
i^ose of his own profession and others were so far his ad- 
vocates that the Honse desisted from any farther pro- 
secution." His demeanour seems now to have been as 
abject as it had before been insolent, and he escaped 
pTiidshment only by the generous intercession of lawyers 
i/irhom he had been in the habit of browbeating in the 
King's Bench.* 

He was abundantly tame for the rest of his days ; but 
he fell into utter contempt, and the business ^^ 
of the Court was done by Twisden, a very 
learned judge, and much respected, although very 
passionate. Kelynge's collar of S.S. ceased to have 
any charms for him ; he drooped and languished for 
some terms, and on the 9th of May, 1671, he expired, 
to the great relief of all who had any regard for the 
due administration of justice. No interest can be felt 
respecting the place of his interment, his marriages, or 
his descendants. 

I ought to mention, among his other vanities, that 
he had the ambition to be an author ; and he compiled 
a folio volume of decisions in criminal cases, „, „ _. 

Uu Reports. 

which are of no value whatever except to 

make us laugh at some of the silly egotisms with which 

they abound.f 

* 1 l^erfiD, 338 ; 6 St. Tr. 992-1019; 1671. This day died Sir John Keeling. 

Loid Campbell's Speeches, 1T5, 337. Knt., Lord Chief Justice of (he King's 

f Such is the propensity to praise the Bench, about two of the clock of tbe 

living and the dead who fill or have morning, being the first day of Easter 

flll^ high Judicial ofBoes, that we have Term, fie died mudk lamented for hit 

the following notice of the death of Sir great integrity and worth, after a long 

John Kelynge, as if he had been a Hale, weakness and decay.'*— Eckardt p. 878 b ; 

a Holt, or a Mansfield :—** Hay lOtb, Ptc^i Daid. Cur. 519. 
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bom at Alderley, in Gloucestershire,* on the Ist of 
November, 1609. Here Mr. Kobert Hale lived penn- 
riously on a small estate which he had purchased with 
"hift patrimony, assisted by the fortune of his wife. He 
might have obtained great success in his profession, 
but he had given it up from scruples of conscience, 
being much shocked with legal fictions — above all, with 
" giving colour in pleading, which, as he thought, was 
to teU a He." * 

While the future Chief Justice was only in his fifth 
year, he had the misfortune to lose both his 
parents; and he became the ward of his upl^pJJJ^ 
kinsman, Mr. Kingscot, of Kingscot, who 
"was of an ancient family, but was a noted Puritan. 
By this gentleman he was put to school with a clergy- 
man of the same rigid principles, who is called by the 
orthodox Anthony Wood " one Mr. Staunton, the scan- 
dalous vicar of Wotton-under-Edge," f The intention 
was that young Hale should not only be imbued with 
a proper horror of the rites and ceremonies of the 
Anglican discipline, which those inclined to the Gene- 
vese denominated "flat popery," but that he should 
himself be bred a divine, and should actively engage 
as a minister in propagating the true reformed faith. 
Jn consequence, religious impressions were now made 
Bpon him which never were effaced. For a time, as 
w© shall find, he frequented stage plays, and, despising 
ftll peaceful pursuits, he prized only military glory. 
But when these illusions had passed away, his manners 
and his modes of thinking were strongly tinctured, to 
inB dying day, by his early training under a Puritanical 
ieacher. 

* Boraet's Life of Hale, p. 2. This Ib specting an entry under a pretended 

a mystorions contrivance to enable a title, whidi does not deceive or ii\Jiir« 

defioBdant to refer the validity of his any one.— 3 Bl. Com. 309. 

title to the Judges instead of the Jury, f Athenn. 
^ introdooing an ontroe allegation re- 
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you no more, for yon are now better at my own trade 
tiian myself," he answered, " I promise to give you the 
Itonse you live in, as my tenant, if you can break my 
guard and hit me : now do your best, for I will be as 
good as my word." The fencing master, being really 
nmch superior to him in skill, after a little skirmishing, 
struck him a palpable hit on the head. Mr. Hale 
performed his promise, and unhesitatingly gave him 
the house, *'not unwilling at that rate to learn so 
^eaxty to distinguish flattery from truth." * We are 
told that, amidst all his dissipation, he . '* still preserved 
his purity, and a great probity of mind." But at this 
time, from the company which he kept, and the occu- 
pations which he followed, he abandoned all notion of 
Jwing a clergyman, and he resolved to be a soldier. 
Whilst under this martial ardour, it so hap- He is aixrat 
pened that the tutor of his college was JbJ^J^ 
proceeding to the Low Countries as chaplain * ^oimr, 
to the renowned Lord Vere. Hale, hearing of his 
destination, was about to accompany him, that he 
might trail a pike under the Prince of Orange. His 
relations tried to dissuade him from this enterprise, 
advising him, if he had contracted a distaste for the 
Church, to follow the profession of his father. But he 
answered, — 

**Tell not QB of issue male. 
Of simple fee and special tale, 
Of feoffhients. Judgments, bills of sale, 

And leases: 

** Can yon discourse of hand grenadoes. 
Of sally-ports and ambuscadoes. 
Of counterscarps, and palizadoes. 
And tr^iches?" 

Thus the pious and reverend Judge might have 
turned out a " Captain Dalgettie," passing as a merce- 
nary from the service of one military leader to that -of 

* Burnet's Life of Sir Matthew Hale, p. 3. 
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dfiBoribe his own case, anH how he had conquered his 
passion for this recreation. 

However, he continued to keep company with some 
of his old associates, and ran a serious risk of His vow 
Joeing again drawn into idle courses ; till, at 5?iS™Jg 
«. merry-making, with other young students, b«»i<ha- 
j»t a village near London, one of the company drank so 
mm^ as to fall down seemingly dead before them. 
*' This did particularly affect Mr. Hale, who thereupon 
"went into another room, and, shutting! the door, fell on 
liis knees, and prayed earnestly to God both for his 
friend, that he might be restored to life again, and that 
Idmself might be forgiven for giving such countenance 
to 80 much excess ; and he vowed to Grod that he woidd 
ixever again keep company in that manner, or drink a 
Jiealth, while he lived. His friend recovered, and he 
most religioTisly observed his vow till his dying day ; 
and, though he was afterwards pressed to drink healths, 
particularly the Eling's, which was set up by too many 
as a distinguishing mark of loyalty, and drew many 
into great excess after his Majesty's happy restoration, 
lie would never dispense with his vow ; though he was 
sometimes roughly treated for this, which some hot and 
indiscreet men call obstinacy." * 

He now abjured all gay company, and spent sixteen 

* Burnet, p. 5. In those times, the drinking, and occasions of quarreling 

«onuDand we receive at public dinners, in the kingdom. If you pledge one 

** Gentlemen, charge your glasses, bump- health, you oblige yourself to pledge 

Kits!" and which we can su£Bciently another, and a third, and so onwards, 

satisfy by holding up a glass which has and if you pledge as many as will be 

long been onpty, and Joining in the drank, you must be debauched and 

^hip, hip, hurrah!" with **one cheer drunk. If they will needs know the 

fM)re,*' was then rigidly enforced; every reason of jwa refusal, it is a &ir 

man who was not under a vow being answer, *that your grandfather, that 

■ compiled to fill a bumper to every brought you up, ftt>m whom, under Ood, 

toast, and by reversing his glass to show you have the estate you enjoy or expect, 

that it was drained to the bottom. Sir left this in command with you, that you 

^Matthew Hale, in his advice to his should never begin or pledge a health ' " 

graaddiildren, says, **I will not have —(p. 156.). The expedient of putting 

you begin or pledge any health, for it is little or no wine into the glass never 

become one of the greatest artifices of aeons to have been thought of. 

VOL. U. M 
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seven years, undergoing labour at which, in our de- 
generate days, the most industrious would Hismodeof 
tremble ; and before he was called to the bar S^wiSle* 
he had professional knowledge which would otu,w. 
furnish a good stock in trade for all Westminster 
HalL He not only read over and over again all the 
Year Books, and Beports, and Law Treatises in print, 
but, visiting the Tower of London, and other anti- 
quarian repositories, he went through a course of 
records from the earliest times down to his own, and 
acquired a familiar acquaintance with the state and 
practice of English jurisprudence during every reign 
since the foimdation of the monarchy. From his 
reading and researches he composed what he called a 
Cfommcn-place Bock; but what may, in reality, be 
ocmsidered a Corpus Juris, embracing and methodising 
all that an English lawyer, on any emergency, could 
desire to know.* 

Nor did he, like the great bulk of English jurists, 
confine himself to our municipal law; he studied 
jurisprudence liberally and on principle, not as a mere 
money-making trade. He devoted himself to the study 
of the Boman law, saying that ** a man could never 
xuiderstand law as a science so well as seeking it there ;" 
and he lamented much that it was so little studied in 
England.'!' 

He was likewise resolved not to be a mere lawyer, 
his maxim being that **no man coxdd be his other 
absolutely master in any profession without ^'*^®®- 
having some skill in other sciences." Accordingly, he 

* We still have it among his other never been thoroughly revised hy him 

HSS. in Lincoln's Inn, and I have ex- since that time. But the Judge having 

amined it with admiration. Burnet pemsed it, said, *that though it was 

says, ** An eminent Jadge of the King's composed by him so early, he did not 

Bench borrowed it of him when he was think any lawyer in England conld do 

Lord Chief Baron. He nnwillin^y lent it bett^, except he himself would again 

it, because it had been writ by him set about it.' " 

before he was called to the bar, and had f Burnet, p. 8. 
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but he looked for solid fame rather than early profit 

or notoriety, and he was not called to the bar 

tiU he was in the 28th year of his age. S' t^e^r"*^ 

As soon as he had put on the long robe he *"^' ^^'^' 
Tiras in full business ; but he was at first chiefly His Wiy 
employed as a consulting or chamber counsel. 
He had neither a natural flow of eloquence, nor boldness 
of manner, nor a loud voice. He therefore seems long 
to have been thought unfit for jury trials, or Star 
Chamber practice; and, even when retained on de- 
mxirrers and special verdicts before the Judges in 
Westminster Hall, he was more eager to supply 
arguments and authorities to his leaders than to gain 
SclcU for himself. When obliged to take the lead, he 
-was an enemy to all eloquence or rhetoric in pleading. 
He said, " If the judge or jury had a right understand- 
ing, it signified nothing but a waste of time and loss of 
-words ; and if they were weak and easily wrought on, 
it was a more decent way of corrupting them by 
bribing their fancies and biassing their affections : 
and wondered much at that affectation of the French 
lawyers in imitating the Eoman orators in their plead- 
ings — for the oratory of the Eomans was occasioned 
by their popular government and the factions of the 
city, so that those who intended to excel in the plead- 
ing of causes were trained up in the schools of the 
Rhetors till they became ready and expert in that 
luscious way of discourse. He therefore pleaded himself 
always in few words, and home to the point."* 

He began with the specious but impracticable rule 
of never pleading except on the right side — ^which 
would make the counsel to decide without knowing 
either facts or law, and would put an end to the 
administration of justice. "If he saw a cause was 
unjust, he for a great while would not meddle further 

* fiuraet, p. 40. 
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His conduct at this crisis has been much commended, 
but I must say that I think it was cowardly 
and selfish. If he had approved of the wherie""* 
government by prerogative, which had pre- ^j^^^^^t. 
vailed for eleven years since parliaments had 
been discontinued, it was his duty to have allowed 
himself to be returned for a Treasury borough, and 
gallantly to have defended the levying of benevolences, 
the legality of ship-money, and the atrocities of the 
Star Chamber and Court of High Commission. In his 
heart he was a lover of liberty and of the constitution : 
therefore he ought to have accepted the offer of a seat 
made to him by Pym, Hampden, and Whitelock, and 
to have assisted them in correcting abuses and bringing 
delinquents to justice. But he declsired himself neutral 
— saying that, " he was resolved to follow the example 
of Pomponius Atticus, who had passed through a time 
of as much destruction as ever was in any age or state, 
without the least blemish on his reputation, and free 
from any considerable danger, being held in great 
esteem by all parties, and courted and favoured by 
them." He therefore not only would not serve in 
Parliament, and refused all public employment, but 
avoided the very talking of news; and Burnet pays 
him this wretched compliment, — "he was sure never 
to provoke any by censuring or reflecting on their 
actions, for many that have conversed much with him 
have told me they never heard him once speak ill 
of any person." Calumny, censoriousness, and un- 
charitableness are to be shunned ; but the best interests 
of society require that bad actions should be censured in 
private society, as well as punished by the magistrate. 

It is said that Hale was " assigned counsel q^ whether 
for the Earl of Strafford,"— but he never ^„™ ^^ 
appeared for him in public with Lane and ^^JJ*^*"^ 
his other counsel, and, if he was at all con- 
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he stoutly denied the necessity for episcopal ordination, 
and preferred the Presbyterian polity of the reformed 
Churches abroad, he did not object to a modified 
episcopacy such as had been proposed by Archbishop 
Usher, and he never countenanced the wild doctrines of 
the Independents or Anabaptists. 

At the coticlusion of hostilities, when Oxford alone 
stood out for the King, and there was great ^^ 1545 
danger, from the fury of some of the Par- Retreats 
liamentary leaders, that this city might be render of 
laid in ashes, Hale was induced, by his ^^'^"*- 
affection for his Alma Mater, to serve as one of the 
commissioners appointed to treat for its reduction. Ac- 
cordingly, by his intercession, honourable terms were 
granted to the Royal garrison, and the inestimable 
treasures contained in the public Hbraries were preserved. 
Notwithstanding his Low Church tendencies, the mem- 
bers of the University always thought well of him for 
this good turn, and afterwards sent him to Parliament 
as one of their representatives. 

He was now most earnestly desirous to see an ac- 
commodation brought about between the King and the 
Parliament. He remained a decided friend to monarchy, 
although he was of opinion that the excesses of prero- 
gative ought to be effectually restrained, — a.d, i648- 
and he approved of the terms offered to i^J** 
Charles I. in the treaty of Newport, which bring about 
he afterwards vainly attempted to make the between tbe 
basis of the restoration of Charles II. But ^|^"?a. 
Cromwell and the Independents became pos- °*®°*- 
sessed of supreme power, which they were resolved to 
continue in their own hands, under pretence of establish- 
ing the reign of the saints on earth. Henceforth the 
"Blessed Martyr" showed a constancy and dignity which 
almost make us forget his past errors. " When brought 
to the infamous pageantry of a mock trial, Hale offered 
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abilities, saying ** It is the duty of an honest man to 
decline, as far as in him lies, owning jurisdictions that 
derive their authority from any power but their lawful 
prince."* On principle, however, it can make no dif- 
ference for this purpose, whether, upon a revolution, 
tlie supreme power is vested in a new sovereign with 
tlie ancient title of our chief magistrate, or in a Pro- 
tector ; and the famous statute of Henry VII. makes us 
safe while we obey a king de facto. Instead of emi- 
grating, or withdrawing from pubUc Hfe, it may be the 
duty of a good citizen, after having strenuously resisted 
the revolutionary movement, to adhere to a government 
which he condemns, and to do his utmost to soften its 
violence.^ 

Of a piece with Hale*s supposed refusal to take the 

engagement to the Commonwealth, is the story of his 

having on the execution of Charles I. hid behind the 

wainscoting of his study his " Pleas of the Crown," to 

prevent their falling into ill hands, exclaiming, " There 

will be no more occasion for them until the King shall 

be restored to his right." In truth, the criminal law 

of the country remained almost entirely unchanged, 

and Hale was still constantly conversant with its 

administration at the bar and on the bench — ^reqidring 

all the stores of his learning on this subject for his 

assistance.} 

He had become, beyond competition, the first advo- 
cate in Westminster Hall, and he led with ueiscotm- 
great boldness the defences of those who seiforau 

*-^ , , whom 

were prosecuted by the Protector for political cromweu 
offences. He particularly distinguished him- &^?^SSte 
self on the trial of the Duke of HamHton, ^^'°'^- 
indicted for high treason because he had invaded 

• 6 St. Tr. 129. Borke. 

t So thought Sir Michael Foster (4lh :( See Burnet, p. 13; WUliams's Life 
DiflooTirse); and bo thought Edmund of Hale, p. 28. 
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It should likewise be related, that Hale not only was 
ready to render his best professional assistance His gene- 
to poor Royalists without a fee, but " he also SJ"^*** 
relieved them in their necessities, which he royalists. 
did in a way that was no less prudent than charitable, 
considenng the dangers of that time ; for he did often 
deposit considerable sums in the hands of a worthy 
gentleman of the King's party, who knew their neces- 
sities well, and was to distribute his charity according 
to his own discretion, without either letting them know 
froja whence it came, or giving himself any accoimt to 
whom he had given it."* 

In spite of this independent conduct, the leading 
men of the Commonwealth had great confi- Hale a law 
dence in Hale, and they invited him to an ^^ 
undertaking which might have been of in- Cw«»''«ii- 
estimable benefit to the community. Since the reign 
of Edward I. there had hardly been any change 
in the laws or in the modes of administering justice 
in England, and they had become quite unsuited to 
the altered circumstances of the coimtry. Whitelock, 
and other enlightened lawyers who were members of 
the Long Parliament, were eager for legal reform, but 
they were thwarted by ignoi-ant enthusiasts who 
proposed what was impracticable and absurd : and 
even Oliver himself, when any objection was made to 
the abolition of existing processes without the substi- 
tution of any others for the protection of property or 
innocence, complained of a combination of lawyers 
whom he abused as the "sons of Zeruiah." A very 
reasonable suggestion was now offered, — that such 
matters might be much better discussed in private, and 
that they should be referred to a mixed commission of 
lawyers and others who were not members of the House 
of Commons. There were joined with him the fanatical 

* fiumet, p. 12. 
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before had been raised to the degree of a Serjeant, 
the writ for his elevation running in the Dec.20. 
names of " the Keepers of the Liberties of Haie becomes 

-*- a Judge 

the People of England." I suspect very much under crom- 
that, for the pxirpose of conforming as much 
as possible to Eestoration ideas and language, the 
motives and reasonings on which this very laudable 
judicial appointment was proposed and accepted have 
been a good deal misrepresented. On the one hand, it 
bas been said that Cromwell, observing how stoutly 
Hale defended all State offenders, had no object but to 
deprive those whom he wished to prosecute of an able 
advocate ; whereas I see no reason to doubt that the 
Protector proceeded on the principle " detur digniori,'* 
selecting for his good qualities the most learned, able, 
and honourable man to be found in the profession of the 
law. On the other hand, the " scruples " of the Serjeant 
must have been considerably exaggerated : " Mr. Hale," 
says Burnet, ^' saw well enough the snare laid for him ; 
and though he did not much consider the prejudice it 
would be to himself to exchange the easy and safer 
profits he had by his practice for a Judge*s place, which 
he was required to accept of, yet he did deliberate more 
on the lawfulness of taking a commission from usurpers ; 
but having considered well of this, he came to be of 
opinion that it being absolutely necessary to have justice and 
property kept up at all times, it vxu no sin to take a com- 
mission from usurpers, if he made no declaration of his 
acknowledging their authority — which he never did." 
Now it is quite certain that Hale had previously 
acknowledged the Commonwealth "without king or 
LORDS," and that he did so still more solemnly when 
he was sworn into office, and when he made the de- 
claration of fidelity on taking his seat as a member 
of the House of Commons. If all are " usurpers " who 
hold supreme power without hereditary right, King 
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poldier seeing, he came to Mm and said, 'It was contrary to an 
order the Protector had made, that none who had a.i>. i654. 
been of the King's party should carry arms* and so March. 
he would havd forced it from him ; hut as the other ???J^®* 
did iK>t regard the order, so heing stronger than the S^^t as 
soldier, he threw him down, and having heat him, he aCriibiiua 
left him ; the soldier went into the town, and told one J^<^- 
of his fellow-soldiers how he had heen used, and got him to go 
with him and lie in wait for the man, that he might he revenged 
OD him : they hoth watched his coming to town, and one of tbem 
went to him to demand his gun, which he refiasing, the soldier 
struck at him, and, as they were struggling, the other came 
behind and ran his sword into his body, of which he presently 
died. It was in the time of the assizes, so tbey were hoth 
tried: against the one there was no evidence of forethought 
felony, so he was only found guilty of manslaughter, and burned 
in the hand ; but the other was found guilty of murder : and 
though Colonel Whaley, that commanded the garrison, came 
into the court and urged that the man was killed only for 
disobeying the Protector's orders, and that the soldier was but 
doing his duty, yet the Judge r^arded both his reasonings and 
his threatenings very little, and therefore he not only gave 
sentence against him, but ordered the execution to be so suddenly 
done, that it might not be possible to get a reprieve, which he 
believed would have been obtained if there had been time enough 
granted for it." * 

I must say that this haste was a very unjustifiable 
interference with the prerogative of mercy lodged, 
according to the constitution which, he had sworn to 
respect, in the Lord Protector. 

On another occasion he defied his Highness, not only 
with spirit, but with perfect propriety. A ^^ ^^^ 
government prosecution coming on for trial 
at the assizes. Hale received information that the jury 
had not been fairly named. To gei at the truth he 
questioned the sheriff, who said, "I refer all such 
matters to the under-sheriff." The under-sheriff ac- 
knowledged that the jury had been returned by Crom- 
well. The Judge thereupon cited the statute whereby 
all juries ought to be returned " by the sheriff or his 

* Burnet, pp. 13, 14. 
VOL. n. N 
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for their mutual oonvenienoe, Hale henoeforth abstained 
from acting as a Criminal Judge under Cromwell ; and 
-that he is free from the absurdity of supposing that he 
might with a good conscienoe settle the right to an 
estate of 20,0002. a year, — but that he would be im- 
piously acting under an usurper, if he tried a petty 
larceny, or the obligation on a parish to repair a high- 
^way. His conduct would have be^d more manly if he 
liad continued fearlessly to perf<»rm the whole of his 
duty as an English Judge. 

We are now to see Hale as a legislator. The Pro- 
tector, who was the first to estaUish an incorporating 
unicm between all parts of what we now call The 
TTioTBD Kingdom, summoned representatives from Eng- 
land, Scotland, and Ireland. He was likewise the first 
to reform the House of Commons, for he disfranchised 
the rotten b(»roughs, and directed that representation 
should be according to the pc^ralaticm and wealth of the 
constituent bodies. Five members were to be returned 
for Gloucestershire ; and the inhabitants, proud of their 
countryman. Judge Hale, expressed a strong 
wish Ihat he would allow himself to be put elected $, 
upas a candidate. He declared that he would J^Hra^of 
not solicit votes, and that he would be at no cSSSSr?* 
expense, but that if he were returned he would SS^f**" 
serve. There being no House of Lords lor 
the Common Law Judges to attend, it was considered 
that there was no objection to their sitting in the House 
of Commons. Hale attended at the hustings on the day 
of election, and was at the head of the polL We are 
told that ** the Earl of Berkeley defrayed the charges of 
his entertainment, and girt him with his own sword ;" 
but no account has been left us of his speech, or of the 
chairing. 

When the Parliament met, Hale signed the following 
test, devised to exclude all those who were disposed to 

N 2 
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lawyers who then flourished were of opinion that it 
w^onld be for the public good that he should be gratified, 
as he must afterwards rule according to known law. 
This opinion, it is pretty clear, was entertained by Hale, 
nothwithstanding all that was afterwards published of 
his horror of " usurpers." He could not at 
once move that Oliver I. should be pro- ports the an- 
claimed King, but he proposed " that the g^^^"f. 
legislative authority should be affirmed -to be 
in the parliament of the people of England, and a single 
person qualified with such instructions as that assembly 
should authorise, in the manner suggested by the re- 
publicans. To render this palatable to the executive 
magistrate, he recommended that the military power 
(which had been so peremptorily refused to Charles I.) 
should for the present be unequivocally given to the 
Protector ; and that to avoid the perpetuity of parlia- 
ment, and other exorbitancies in the claims of supremacy, 
that officer should be allowed such a co-ordination as 
might serve for a check in these points." * 

The republican spirit was yet much too strong to 
allow the title of King to be endured in the House of 
Commons, — ^much less in the army ; and there appeared 
a disposition rather to strip Cromwell of the power 
already conferred upon him, than to enlarge it ; — so that 
when this Parliament had sat little more than three 
months, and before it had passed a single Act, it was 
abruptly dissolved. 

Hale confined himself to the discharge of his official 
duties during the remainder of Oliver's Pro- j^. ^^^ 
tectorate. When a new parliament was 
called in the following year, he declined being returned 
as a member of the House of Commons, — perhaps from 
a hint that the House of Lords was likely to be restored, 
and that the attendance of the Judges would be required 

• Godwin, Iv. 118, 119. 
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1^ Ids prerogative, or rather by his army. Notwith- 
standing all the violence of the major-generals, and the 
arbitrary sentences of the high courts of jostioe which 
assembled to punish political offences, Hale steadily 
adhered to him till his death, expressing no scruples as 
to the lawfulness of his authority. 

But although Bichard was peaceably proclaimed, and 
addresses, pledging life and fortune in his g^p^ 3, 
cause, poured in upon him from all quarters, Hide deeUnes 
it was evident to every one that he was un- ji^^^i^ter 
equal to the task which had devolved upon ^^^^^^^ 
him, and that his government could not stand. Accord- 
ing to royal fashion, it was supposed that the commis- 
sions of the Judges all expired on the death of the Lord 
Protector, who had granted them. A new commission 
was offered to Hale, and he was importuned to accept 
it — ^but he answered, ^^ I can act no longer- under such 
authority." His scruples were probably strengthened 
by observing that the army was much discontented, 
that several military leaders aspired to the Protectorship, 
and that plots began to be formed for the restoration of 
the exiled royal family. He even refused to attend 
Oliver's funewd, or to wear a suit of mourning sent to 
bim, although the like present was accepted by all 
others who had been in public employment under the 
late Protector. 

Burnet says that " he lived a private man till the 
Parliament met that called home the King.'* 
But this is not correct; for although he did J»n.2T.i659. 
not resume his practice at the bar, he was mt^b^r 
returned to Bichard's House of Commons as ^^(^^ 
representative for the University of Oxford, ^^^'^^^ 
and, having again abjured royal authority, Apruis. 
he sat regularly in that assembly till it was 
dissolved. 

As he had never been a member of the Long Parlia- 
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general for serving in this ensning parliament, this is a]l I can 
say, ^e expectation of the success of this parliament is great, 
and as I think and foresee that the businesses that are like to be 
transacted therein are like to be of great concernment to this 
nation, and therefore of great difficulty and intricacy; and 
therefore I may well think any man (as 1 am) conscious of his 
own infirmity may d^ire in his own particulai to be excused ; 
yet, inasmuch as there seem to be no engagements to be prefixt 
to entangle the conscience or to prevent the liberty of those 
that are chosen to act according to it, I shall not refuse, if I am 
freely chosen, to serve in it ; although I must deal plainly with 
you, my own particular engagements do much persuade the 
contrary. But my difficulty at this present rests in this : I 
have not at all, till this time, heard anything as from the 
University, touching their resolution; and that is my great 
strait, that if I shall decline the service of the county in case 
they fix upon me, I fear I shall be unjust, much disappoint and 
discontent many ; and if I shall decline the choice of the Uni- 
versity, I shall seem ungrateful, especially when my last election 
seems to make me their debtor for ever in the present service ; 
and I know not how to gratify both without a great discourtesy 
to one in my after relinquishment of either ; and the expedient 
of deferring your choice till the success here were seen, would 
be too much below that weighty and honourable body of the 
University, and arrogance in me to expect it, and the choice 
here falls not before the 18th of this month, which may give too 
much advantage, it may be, to others* importunities, and leave 
you too little room after your own choice. The sum is, if I am 
chosen here, 1 shall look upon myself as equally conceq[ied for 
the good of the University as if chosen there. If I am chosen 
there I shall serve, so it may be, without discontent to my 
native county. If chosen nowhere, I shall yet endeavour in my 
private station to serve both ; consult the honor and service of 
the University, and follow that which is most conducible and 
suitable to it ; and assure yourself that whether I am chosen 
there or here or nowhere, I am 

" Yours and the University's most faithful 

*^ Friend and servant, 

"M.HALB. 

" Perchance, if the election be not before Tuesday, I may, by 
conference with some, learn more of the sense and resolution of 
the country here, and send you notice of it to Oxford. 

"Alderley, April 6, 1660." 
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a favourable opportunity pieeented itself for r^nlating 
the prerogatives of the Crown, which had been so much 
abused by the Stuart princes; and he was resolved 
that the promises made to the Presbytmans by Charles 
in the Declaration from Breda, and by Hyde in his 
letters to the leaders of that party, should be carried 
into full effect under the sanction of an Act of Parlia- 
ment. Although in the ferrour of his Presbyterian 
zeal, he had formerly taken the Covenant, and engaged 
to extirpate prelacy, he was now rather inclined to 
that system of church government in a modified form 
— ^but he still denied that it existed jWedmno; and, 
thinking that it was left by the Divine Founder of 
tiie Churdi to have under lum, as its great heavenly 
head, ^ther one (»rder of Christian ministers, or several, 
as according to different circumstances might be most 
for edification, he was anxious to secure the protection 
of those who adhered to his earlier views, and still 
thought that prelacy and popery were equally ob- 
noxious. In accomplishing this object he antidpated 
no serious difficulty, for Monk, the Earl of Manchester, 
and almost all those who were taking an active part 
in recalling the King, were Presbyterians, and, in the 
midst of the loyal frenzy which now raged through 
the land, the majority of those elected members of the 
House of Commons were Presbyterians. He was con- 
firmed in this notion by observing that, when ^^^ ^ 
the Convention Parliament met, the Liturgy 
of the Church of England was not allowed to be 
used, the Speaker still reading a litany prepared for 
the occasion, and lay members joining in extempore 
prayer.* 

The most urgent matter was to consider the con- 
ditions on which the King should be recalled. Charles 
would have been ready to agree to any that might be 

• OoBUBOiu^ Joonialt; 4 PftrU Deb. Ul. 
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ivhen he should come over ? He was to hring neither army nor 
treasure with him, either to fright or to corrupt them. Ho he 
moved that they would immediately send commissioners to 
bring over the King ; and said that he must lay the blame of all 
the blood or mischief that might follow, on ihe heads of those, 
who should still insist on any motion that might delay the 
present settlement of the nation. This was echoS with 3uch a 
shoGt over the House, that the motion was no more insisted on. 
To the King's coming in without conditions, may be well 
imputed all ttie errors of his reign." * 

Hale does not seem to have been afraid of giving 
oflfence to the Court by this effort. Conscious of his 
high qualifications as a Judge, and reflecting on the 
loyal part he had acted since the death of Oliver, he 
anticipated that some considerable offer would be made 
to him. Yet he had not at all set his heart on prefer- 
ment, and he would have been weU pleased to pass th& 
remainder of his days in a private station. Thus he 
modestly commimed with himself, while the King was. 
journeying from Breda :- 

"Though we are but inconsiderable flies that sit upon the 
chariot wheel, we attribute all the dust that is made 
to our weight and contribution : and thereupon fancy ^^ ^^' 
up ourselves mto an opmion of our merit, and of a JaUon " on 
most indisputable attendance of great honour and his prospect 
place and fame attending it ; when, it may be, there ^^^' 
is no such desert as is supposed ; or if there be, yet not 
such observation of it by others ; or if there be, yet the many 
rivals that attend such a change may disappoint me of it ; or if 
it do not, yet the preferment that befals me is not such as I 
expected ; or if it be, yet it may be I am not suitable and fit 
for it; or if I am, yet 1 little consider the trouble and dangers 
and difficulty that attend it. Possibly it will make me obnoxious 
to much censure, as if all my former endeavours were basely 
ordered to my own ends and advantage ; or, it may be, it may 
subject me to the envy and emulation of others, which may in 
time undermine me ; or if there be no such occasion of danger 
from that ground, yet the state of public affairs has various 
faces and occasions that may make it necessary to gratify other 
persons or factions or interests with my removal ; or, if it do 

• Own Times, i. 122. 
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CHAPTER XVn. 



CONTINUATION OF THE LIFE OF SIR MATTHEW HALE TILL 
HE RESIGNED THE OFFICE OF CHIEF JUSTICE OF THE 
KINQ*S BENCH. 

On the memorable 29th of May, Hale, accompanying 
Sir Harbottle Orimston, the Speaker, to the Banqneting- 
House at Whitehall, did obeisance to Charles IL, 
seated on the throne; and had a gradons 
reception, notwithstanding his motion about ;^^\*«'- 
" conditions.*' Three days after, he was again ^^»« 
called to the degree of Serjeant-at-law, under a 
royal writ, his former coifing by Cromwell being deemed 
invalid."* But, although idways respectful to the 
Sovereign, he never displayed the slightest anxiety 
about Court fietvour, and he continued to his duty in 
the House of Commons firmly and consistently. 

When the question was debated *' whether the Presby- 
terian Church Government, or the Church of ^^ opinion 
England formerly established, should reign ? " ^Jg*.***®-^ 
he expressed respect for the Thirty-nine 
Articles, but thought they ought not to be put on a 
footing with the Old and New Testament, and resisted 
the proposal that subscription to them should be a neces- 
sary qualification for holding office in Church or Statcf 

Being specially appointed by the House to prepare 
and bring in the Indemnity Bill for political oflfencee 
during the troubles, he was desirous of confining the 

* Dagd. Or. Jar. 115. dark before candles were soJIiBred to be 

t 4 FarL Hist. 79. This seems to brought in, and then they were twioe 

have been s very tamnltuoiis debate, blown out; bnt the third Ume they were 

**The Oonunittee sat an boor in the preserved, tho«|^ with great disocder.** 



\ 
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vr&re eager for a ocmviotioii, although each of them had 
actually served in the parliamentary army, and had 
levied open war against the late King. Had Hale sat 
on the trial of Yane, he would have been liable to 
severe censure — but he never was called judicially to 
decide the question on which his own legal guilt or 
innocence depended, viz., ** whether a person who obeys 
a republican government, during the exile of liie 
lawful sovereign, is thereby guilty of high treason." * 

It was now generally expected that he would be 
appointed to some high permanent judicial post. He 
himself — speculating upon the subject, and persuading 
himself that he wished to avoid promotion, but pretty 
plainly showing, I think, that he would have been 
mortified if the offer had not been made to him — wrote 
in his Priva'i*e Mkditaiions : — 



<c 



Beasons why I desire to he spared from any place of 
public employment. 

" L Because the smallness of my estate, the greatness of my 
charge, and some debts, make me unable to bear it o^^^ 
with that decency which becomes it, miless I diiould ^laona 
rain myself and family. My estate not above 5007. against his 
per annum, six children unprovided for, and a debt Jl^Sj^Ji,^ 
of 10002. lying upon me. And besides this, of all judge in 
things it is most unseemly for a jud^je to be neces- Wejuninster 
sitous. Private condition makes that easier to be 
borne and less to be observed, which a public employment 
makes poor and ridiculous. And besides this, it will necessarily 
lift up the minds of my children above their fortunes, which 
will be my grief and their ruin. 

" n. I am not able so well to endure travel and pains as 
formerly. My present constitution of body requires now some 
ease and relaxation. 

" 111. I have formerly served in public employment under a 
new, odious interest, which by them that understand not, or 
observe not, or will willingly, upon their own passions and 
interest, mistake my reasons lor it, may be objected even in my 

* This trial came on in the Ooiirt of Hale was Cbief Baron of the Exchequer. 
King's Bench, 2nd Jane, 1602, when « St. Tr. Il9. 

VOL. n. 



A.i>. 1660. CHIEF JUSTICE HALE. 195 



cc 



If it be objected tbat it will look as a sign of tbe displeasure 
of tbe King against me, or of a disserviceable mind in me 
towards tbe King, if I sbould eitber be passed oyer or decline a 
preferment in tbis kind, I answer tbat neitber can reasonably be 
supposed, — 

'* 1. In respect of my present condition as serving in 
tbe House of Commons, wbicb excusetb tbe supposition of 
eitber. 

" 2. His Majesty's good opinion of my fidelity may be 
easily manifested, and my fidelity and service to bim wiU 
be sufficiently testified' by my carriage and professions. 
" But if, after all tbis, tbere must be a necessity of undertaking 
an employment, I desire, — 

'* 1. It may be in sucb a court and way as may be most 
suitable to my course of studies and education. 

^* 2. Tbat it may be tbe lowest place tbat may be, tbat I 
may avoid envy. One of bis Majesty's counsel in ordinary, 
or, at most, tbe place of a puisne judge in tbe Common 
Pitas, would suit me best.*' 

It is doubtful wlietlier, notwitlistandiiig his great 
judicial reputation, he might not have been allowed to 
remain a member of the House of Commons, if it had 
not just then turned out to be exceedingly convenient 
to the Government to remove him from that assembly. 

Lord Clarendon, after all his fair promises to the 
Presbyterians, had resolved that the Church 
of England should be restored to the ascend- ^^®° ^ 
ency it had enjoyed under Archbishop Laud ; made cwef 
but, as yet, the bishops were excluded from Exchequer, 
sitting in the House of Lords, by the Act 
to which Charles I. had duly given his assent before the 
commencement of the civil war ; and it was essentially 
necessary to humour the Presbyterians, who could 
still command a majority in the Lower House. For 
this reason, Baxter, Calamy, and other divines of that 
persuasion, had been appointed King's chaplains, and 
Charles had declared in favour of a mitigated episco- 
pacy,* — all tests being removed which could not be 

* This was pretty much Archbishop though not exactly **Princeps inter 
Usher's plan, according to which, al- Pares/' the bishop was not to act with- 

2 
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parehension Bill" shoiQd be the new Chief BaiDn; — for 
^he old doctrine was now clearly recognised and acted 
^apon, that the Common Law Judges, who acted as 
assessors to the House of Lords, were disqualified to sit 
in. the House of Commons. 

After a little decent resistance. Hale accepted the 
honour thrust upon him. At his inaugura- ^^^ ^ 
iion, of course not a word was said about the oompument 

tohun by 



Comprehension Bill;" but the Chancellor cureodon 

when he v 
Bwoni in. 



expressed his respect for the author of it in a ^**®° *** ^^ 



very singular manner, telling him, among 
ol^er things, " That if the King could have found out 
an honester and fitter man for the employment of pre- 
siding in the Court of Exchequer, he would not have 
advanced him to it; and that he had, therefore, pre* 
ferred him because he knew none that deserved it so 
well." * 

This manoeuvre succeeded. The second reading of 
the " Comprehension Bill " came on a few ^^ ^^ 
days after, when, in Hale's absence, it was 
furiously pulled to pieces by Morrice, the Secretary of 
State, a creature of Clarendon, and was rejected by a 
majority of 183 to 157.t -^ dissolution soon after took 
j^oe, and in the next Parliament Clarendon was able, 
without difficulty, not only to restore the bishops to the 
House of Lords, but to eject 2000 Presbyterian ministers 
from livings in the Church of which they were in pos- 
session, said to pass the ** Act against Occasional Con- 
formity " and the " Five Mile Act," by which the Pres- 
byterians were entirely expelled irom the House of 
Commons, and were subjected to the most grievous 
persecution. 

Hale, on his promotion, incurred some ridicule by 
attaching importance to the harmless ceremony of being 

* Burnet, 17 ; Kennet Reg. 280; Oldmbcon, 488; Neal, ii. 78, 80. 

t 4 Pari. Hist. 154. 
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" 9. That I be not too rigid in matters purely conscientious, 
%vliere all the harm is diversjity of judgment. 

" 10. That I be not biassed wiUi compassion to the poor, or 
fkrour to the rich, in point of justice. 

'* II. That popular or court applause or distaste have no in- 
fluence in anything I do, in point of distribution of justice. 

" 12. Not to be solicitous what men will say or think, so long 
as I keep myself exactly according to the mle of justice. 

*' 13. If in criminals it be a measuring cast, to incline to 
mercy and acquittal. 

'' 14. In criminals that consist merely in words, where no 
more harm ensues, moderation is no injustice. 

" 15. In criminals of blood, if the fact be evident, severity is 
justice. 

" 16. To abhor all private solicitations, of what kind soever, 
and by whomsoever, in matters depending. 

" 17. To charge my servants, 1. Not to interpose in any matter 
whatsoever ; 2. Not to take more than their known fees ; 3. Not 
to give any undue precedence to causes ; 4. Not to recommend 
counseL 

"18. To be short and sparing at meals, that I may be the 
fitter for business." * 

I have known laudable resolutions formed by new 
judges very speedily forgotten ; and it is a curious fact 
in the annals of our profession, that those men who, 
when at the bar, complained most bitterly of judicial 
impatience atid loquacity, becoming judges themselves, 
have been most noted for being impatient and loquacious. 
But Hale strictly and uniformly observed all the rules 
he laid down for himself, and might be considered the 
perfect model of a great magistrate. 

He continued Lord Chief Baron of the Exchequer 
for eleven years, and he is certainly to be He is made 
considered the most eminent Judge who ever ^rtSe ^mS 
filled this office. Being then promoted to be Bench. 
Chief Justice of England, he gave new dignity ^^' ^**** 

* From the original In Hale's own dtj on the bench, with a repetition of 

handwriting. I could only wish that. Lord Bacon's maxim, **A much-speaking 

farther, he had given a caution against Judge is a no well-tuned cymbal." 
interrupting counsel, and against loqua* 
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" One thing was much ohserved and commended in him, that 
when there was a great inequality in the ahility and learning of 
the counsellors that were to plead oue a^nst another, he thought 
it hecame him as the Judge to aupply that ; so he would enforce 
Tvhat the weaker counsel managed but indifferently, and not 
fmffer the more learned to carry the business by the adTantas;e 
they had over the others in their quickness and skill in law, 
and readiness in pleading, till all things were cleared in which 
the merits and strength of the ill-defended cause lay. He was 
not satisfied barely to give his judgment in causes, but did, 
especially in intricate ones, give such an account of the reasons 
that prevailed with him, that the counsel did not only acquiesce 
in his authority, but were so convinced by his reasons, that 
many professed that he brought them often to change their 
opinions ; so that his giving of judgment was really a learned 
lecture upon that point of law. And, which was yet more, the 
parties themselves, though interest does too often corrupt the 
judgment, were generally satisfied with the jnstice of his deci- 
iiioDs, even when they were made against them. His impartial 
justice and great diligence drew the chief practice after him into 
whatsoever court he came; so as he had drawn the business 
much after him into the Common Pleas and the Exchequer, 
it now followed him into the King's Bench, and many causes 
that were depending in the Exchequer and not determined were 
let fall there, and brought again before him in the court to which 
he was now removed." * 

Notwithstanding bis great superiority to his brethren 
on the bench, he never attempted to dictate to them ; 
and, on the contrary, he went into the extreme of nut 
sufSciently guiding them to a just conclusion : — 

*' He would never suffer his opinion in any case to be known 
till he was obliged to declare it iudicially, and he concealed his 
opinion in great cases so carefully that the rest of the judges in 
the same court could never perceive it. His reason was, because 
every judge ought to give sentence according to his own per- 
suasion and conscience, and not to be swayed by any respect or 
deference to another man's opinion; and by this means it 
happened sometimes that when all the Barons of the Exchequer 
had delivered their opinions, and agreed in their reasons and 
turguments, yet he, coming to speak last, and differing in judg- 
ment from them, expressed himself with so much weight and 

* Burnet, pp. 39, 30. 
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the affectation of religion, is said to have gained some 
authority over him.* 

He was not merely hy far the best Common Law 
Judge, but by far the best Equity Judge of ueigng^eat 
his time. Never having been Chancellor or Equity 
Master of the Rolls, he was the first English " 
lawyer who took a just view of this branch of our 
jurisprudence, controverting the common notion that it 
-was regulated by no more certain rule than a capricious 
idea of what was fit in each particular case. 

"He did look upon. Equity as part of the Common 
Law, and one of the grounds of it ; and therefore, as 
near as he could, he did always reduce it to certain 
rules and principles, that men might study it as a science, 
and not think the administration of it had anything 
arbitrary in it."f He therefore not only disposed 
admirably of the business on the Equity side of the 
Court of Exchequer, but he was frequently called into 
the Court of Chancery as assessor by Lord Chancellor 
Clarendon and Lord Keeper Bridgman. Even Lord 
Shaftesbury, when he fantastically grasped the Great 
Seal, was soon obliged to rely upon the aid of Sir 
Matthew Hale, although at first he presumptuously 
trusted to his own cleverness, setting all established 
doctrines at defiance. Lord Nottingham, the father of 
Equity, worshipped Hale as his great master. 

Sir Matthew likewise gained immense credit, after 
the Fire of London, by sitting many months ^^ ,g^ 
in Clifford's Inn, and, with the assistance of his merit in 
some other judges, deciding all questions that J^J^Ster* 
arose about title and boundary, and the J^n^**' 
obligation to rebuild. The restoration of the 
City, reckoned one of the wonders of the age, was 
mainly ascribed to his care, " since there might other- 
wise have followed such an endless train of vexatious 

* North's Life of Lord Guilford, i. 1 18. f Burnet, p. 66. 
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afterwards have suits before him, they should expect 
favour because they had dealt handsomely by him. A 
gentleman in the West of England, who had a deer- 
park, was in the habit of sending a buck as a present 
to the Judges of Assize, and did the same when Lord 
Chief Baron Hale came the circuit, although a cause 
in which he was plaintiff was coming on for triaL 
The cause being called, the following extraordinary 
dialogue took place in open court : — 

Lord C. Baron : '* Is this plaintiff the gentleman of the same 
name who hath sent me venison ? " Jtulge^s Servant : '* Yes, 
please you, my Lord." Lord C, B: "Stop a bit, then. Do 
not yet swear the jury. I cannot allow the trial to go on till I 
have paid him for his buck." Plaintiff: " 1 would have your 
Lordship to know, that neither myself nor my forefathers have 
ever sold venison, and I have done nothing to vour Lordship 
which we have not done to every judge that has come this 
circuit for centuries bygone." Magistrate of the County : " My 
Lord, 1 can confirm what the gentleman says for truth, for 
twenty years hack." Otfter Magistrates : " And we, my Lord, 
know the same." Lord C, B, : " That is nothing to me. The 
Holy Scriptures say, • a gift perverteth the ways of judgment ;' 
I wUl not suffer the tritd to go on till the venison is paid for. 
Let mv butler count down the full value thereof." Plaintiff: 
** I will not di^race myself and my ancestors by becoming a 
venison-butcher. From the needless dread of selling justice, 
your Lordship delays it. I withdraw my record." 

8o the trial was postponed till the next assizes, at 
the costs of the man who merely wished to show a 
usual civility to the representative of the Sovereign. 

According to a custom which prevailed, " from time 
whereof the memory of man runneth not to the 
contrary," the Dean and Chapter of Salisbury had 
presented to the Judges of Assize six sugar loaves. 
Lord Chief Baron Hale, when upon the Western Circuit, 
having received the usual donation, discovered that the 
Dean and Chapter had a cause coming on before him 
for trial, and he sent his servant to pay for the suga 
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Hale is severely criticised as a Judge, though not 

altogether candidly, by Eoger North, the Roger 

brother and biographer of Lord Keeper aSsS^oc 

Gtiilford. The Norths, too, had been bred s*^ 

up among the Puritans, but they went over to the 

ultra high-Church i)arty, and regarded all who did 

not go the sckme length with themselves as schismatics 

and republicans. Hale had softened them a little by 

taking kindly notice of Mr. Francis, when a very 

young barrister on the Northern Circuit,* But when 

Sir Francis was advanced to be a member of the House 

of Commons, to be Attorney-General, and to be Chief 

Justice of the Common Pleas, and when he persecuted 

the Dissenters, he looked with envy and enmity at his 

former patron, whose conduct and reputation formed 

such a contrast with his own. Before he became Lord 

Chancellor and a peer. Hale had been taken to a quieter 

world ; yet the Norths continued to bear him a grudge, 

and to carp at his decisions, his principles, and his 

manners. With true fraternal sympathy, thus writes 

Boger : — 

" The truth is, his Lordship [Lord Guilford] took early into 
a course diametrioally opposite to that approved by Hale ; for 
the principles of the latter, being demagogical, could not allow 
much favour to one who rose a monarchist declared. He was an 



more firmness than Judge Hale. ** There same by the Jury?* So he Invited to 

WM a baronet of andent family with dinner the whole of the special Jury 

wliom the Judges going the Western summoned to try the cause. Thereupon 

Circuit had always been aocustomed to the baronet's courage fiuled him, and he 

dine. When I went that circuit, I heard withdrew the record, so that the cause 

that a cause in which he was plaintiff was not tried; and, although I had my 

was coming on for trial; but the usual dinner, I escaped all suspicion of par- 

invitation was received, and, lest the tiality." 

peoi^e might suppose that Judges could * When the liiUe gentleman was once 

be influenced by a dinner, I accepted it. struggling through a crowd in court. 

The defendant, a neighbouring squire, Hale said firom the Bench, ** Make way 

being dreadfully alarmed by this in- for the Utile gentleman there, for he will 

telligence, said to himself, * Well, if Sir soon make way for himself."— X(/'e qf 

John entertains ths Judge hospitably, I Oui^ford, 
do not see why I should not do the 
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and 'Tell me of the Mnyor of London!' said he, ^tell me of 
the Mayor of Queenborough ! ' . . . His Lordship knew him 
perfectly well, and revereS him for his great learning in the 
history, law, and records of the English constitution. I have 
heard him say that while Hale was Chief Baron of the Ex- 
chequer, by means of his great learning, even t^ainst his 
inclination, lie did the Crown more justice in that court than 
any others in his place had done, with all their goodwill and less 
knowledge, flia foible was yielding towards the popular; yet, 
when he knew the law was for the King (as well he might, 
being acquainted with all the records of the (k)urt, to which men 
of the law are commonly strangers), he failed not to judge 
accordingly.* — I have known the Court of King's Bench sitting 
every day from eight to twelve, and the Lord Chief Justice Hale 
managing matters of law to all imaginable advantage to the 
students, and in which he took a pleasure, or rather pride. He 
encouraged inquiry when it was to the purpose, and used to 
debate with the counsel, so as the court might have been taken 
for an academy of sciences, as well as the seat of justice." f 

The most striking proof of Hale's impartiality, be- 
tween persons of opposite political parties, g^^^.g 
and opposite religious persuasions, will be Jg^^^^iJjL 
found in a list of cases made out by the ofQuakere' 
l^orths, in which he is alleged to have been 
misled by his prejudices. In all of them, except one, 
it will be foimd that he lays down the law correctly. 
Upon the question involved in that one, after it had 
been doubted for near two centuries, the House of 
Lords, a few years ago, were equally divided, and it 
was decided against Hale's opinion only on the technical 
rule semper prommitur pro negante. The charge was, 
that he had heretically countenanced Quakers' marriages, 
by allowing a special verdict to be taken to try their 
validity. "This," says Eoger North, "was gross in 
favour of those worst of sectaries; for if the cir- 
cumstances of a Quaker's marriage were stated in 
evidence, there was no oolonr for a special verdict ; for 
how was a marriage by a layman, without the Htnrgy, 

• Roger North's Life of Lord Guilford. 1. 111-115. 
f Study of the Laws, p. 32. 
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gaol of Bedford. Soon after the restoration of diaries 
II., the yonng enthusiast had been arrested while he 
iKras preaching at a meeting in a private liouse, and, 
refusing to enter into an engagement that he would 
preach no more, had been indicted as "a person who 
devilishly and perniciously abstained from coining to 
church to hear divine service, and a common upholder 
of unlawful meetings and conventicles, to the great 
disturbance and distraction of the good subjects of this 
realm." At his arraignment, he said, ** Show me the 
place in the Epistles where the Common Prayer Book 
is written, or one text of Scripture that commands me 
to read it, and I will use it. But yet, notwithstanding, 
they that have a mind to use it, they have their liberty ; 
that is, I would not keep them from it. But, for our own 
parts, we can pray to God without it. Blessed be His 
name." I'he Justices considered this tantamount to a 
plea of guilty, and, without referring his case to the 
jury, the chairman pronounced the following judgment : 
** You must be had back to prison, and there lie for 
three months following ; and at three months' end, 
if you do not submit to go to church to hear divine 
service, and leave your preaching, you must be banished 
the realm. And if, after such a day as shall be ap- 
pointed you to be gone, you shall be found in this 
realm, or be found to come over again without special 
license from the King, you must stretch by the neck 
for it ; I tell you plainly." 

Arbitrary as the laws then were, there was no clause 
in any statute that would support this sentence ; yet 
Bunyan was imprisoned under it, as he refused to give 
surety that he would abstain from preaching. EHzabeth, 
his wife, actuated by his undaunted spirit, applied to 
the House of Lords for his release ; and, according to 
her* relation, she was told ** they could do nothing ; 

* A Relation of the Imprisonment, &c., ed. 1765, p. 44. 

p 2 
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Biinyan as yet was not distinguished from the great 
orowd of enthusiasts who were then desirous of rival- 
ling the heroes of Fox's Martyrology, — their favourite 
manual. Hale, making inquiries about him, was told 
that he was " a hot-spirited fellow," and actually found 
that there would be no use in supplying the means of 
prosecuting a writ of error, as, if set at liberty, he 
would soon get into worse durance, for at Bedford 
he was very kindly treated by a humane gaoler, and his 
family were cared for by the Puritans of the town and 
neighbourhood. "When the Judges were trumpeted 
out of Bedford, leaving the tinker still in prison, he 
was very wroth ; and Elizabeth burst into tears, saying, 
** Not so much because they are so hard-hearted against 
me and my husband, but to think what a sad account 
8uoh poor creatures will have to give at the coming of 
the Lord." 

Little do we know what is for our permanent good. 
Had Bunyan then been discharged and allowed to enjoy 
liberty, he no doubt would have returned to his trade, 
filling up his intervals of leisure with field-preaching ; 
Ids name would not have survived his own generation, 
and he could have done little for the religious improve- 
ment of mankind. The prison-doors were shut upon 
him for twelve years. Being cut off from the external 
world, he communed with his own soul ; and, inspired 
by Him who touched Elijah's hallowed lips with fire, 
he composed the noblest of allegories, the merit of which 
was first discovered by the lowly, but which is now 
lauded by the most refined critics ; and which has done 
more to awaken piety, and to enforce the precepts of 
Christian morality, than aU the sermons that have 
been published by all the prelates of the Anglican 
Church.* 

I wish to God that I could as successfully defend the 

* See Southey's Lilb of John BuDyan. 
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cliarm, or enchantment." There had been several 
prosecutions on these statutes in the reigns of James I. 
and Charles I., — when convictions had taken place on 
the confession of the accused ; — ^in the trial of the 
murderers of Sir Thomas Overbury it had appeared 
that Mrs. Turner was believed to be a witch, not only 
by the Countess of Essex, but by the King and all his 
Court; — and although magic and the black art had 
lately lost much credit, yet, in the reign of Charles II., 
a judge who from the bench should have expressed a 
disbelief in them would have been thought to show 
little respect for human laws, and to be nothing better 
than an atheist. Had the miserable wretches, indicted 
for witchcraft before 8ir Matthew Hale, pleaded guiUy^ 
or specifically confessed the acts of supernatural agency 
imputed to them, or if there had been witnesses who 
had given evidence, however improbable it might be, to 
substantiate the offence, I should hardly hav<e regarded 
the Judge with less reverence because he pronounced 
sentence of death upon the unhappy victims of super- 
stition, and sent them to the stake or the gibbet. But 
they resolutely persisted in asserting their innocence, 
and there not only was no evidence against them which 
ought to have weighed in the mind of any reasonable 
man who believed in witchcraft, but during the trial 
the imposture practised by the prosecutors waa detected 
and exposed. 

The reader may like to have a sketch of this last 
capital conviction in England for the crime of Evidence 
hatching. Indictments were preferred jointly ^i which 
against Amy Duny and Eose Cullender, two uon took 
wrinkled old women, for laying spells upon ^ 
several children, and in particular William Durent, 
Elizabeth Pacy, and Deborah Pacy. The trial began 
with proof that witnesses, who were to have given 
material evidence, as soon as they came into the presence 
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she played many antics, particularly when, "hy the 
direction of the Judge," Amy Duny touched her. Then 
the father of the girls proved, that he having refused 
Amy Duny and Rose Cullender some herrings which 
they asked for,* they were very angry, and, soon after, 
the girls were taken in a strange way, and spat up 
large quantities of pins and twopenny nails (which were 
produced in court), and declared that Amy Duny and 
Hose Cullender visited them in the shape of a bee and 
of a mouse, and tormented them from to time for many 
weeks. It was further proved, that the two prisoners 
being taken up under a Justice's warrant as witches, 
and their persons being examined, Kose Cullender was 
discovered to have a secret teat, which she said was 
the effect of a strain from carrying water, but which a 
witness swore had been lately sucked. 

Mr. Serjeant Kelynge, who was either joined in the 
commission as one of the Judges, or acted as amicua curim^ 
^ declared himself much unsatisfied with this evidence, 
and thought it not sufficient to convict the prisoners ; 
for, admitting that the children were in truth bewitched, 
yet," said he, ** it can never be applied to the prisoners 
upon the imagination only of the parties afflicted ; for 
if that might be allowed, no person whatsoever can 
be in safety, for, perhaps, they might fancy another 
person who might altogether be innocent in such 
matters." 

To strengthen the case. Dr. Brown, of Norwich, sup- 
posed to have deep skill in demonology, was called as 
an expert, and after giving it as his clear opinion that 
the children were bewitched, added, that '' in Denmark 
there had lately been a great discovery of witches, 
who used the very same way of afflicting persons by 

* Very much like the witdi in M«ol)eth : 

** A sailor's wife httd chestnuts in her lap, 
And mounch'd, and mounch'd, and mounch'd : Give me, quoth I.** 
Bat here there was no sudi provoUng language as ** Aroint (Aee, witch .' ** 
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"whether or no these children were hewitched ? secondli/y whether 
the prisoners at the har were guilty of it? That there are such 
creatures as witches, I make no doubt at all; for first, the 
Scriptures have affirmed so much ; secondly, the wisdom of all 
nations hath provided laws against such persons, which is an 
argument of their confidence of such a crime ; and such hath 
been the judgment of this kingdom, as appears by that act of 
parliament which hath provided punishments proportionable to 
the quality of the offence. I entreat you, gentlemen, strictly 
to examine the evidence which has been laid before you in this 
weighty case, and I earnestly implore the great God of Heaven 
to direct you to a right verdict* For to condemn the innocent 
and to let the guilty go free, are both an abomination unto the 
Lord." 

The jury, having retired for half an hour, returned a 
verdict of guilty against both the prisoners on all the 
indictments ; and the Judge, putting on his black cap, 
after expatiating upon the enormity of their oflfence, 
and declaring his entire satisfaction with the verdict, 
admonished them to repent, and sentenced them 
to die. 

The bewitched children immediately recovered their 
speech and their senses, and slept well that 
night. Next morning, Sir Matthew, much ^^^*;' 
pleased with his achievement, departed for 
Cambridge, leaving the two unhappy women for exe- 
cution. They were eagerly pressed to \ confess, but 
they died with great constancy, protesting their in- 
nocence.* 

Hale's motives were most laudable ; but he furnishes 
a memorable instance of the mischiefs originating from 
superstition. He was afraid of an acquittal or of a 
pardon, lest countenance should be given to a dis- 
belief in witchcraft, which he considered tantamount to 
a disbelief in Christianity. The following Sunday he 
wrote a ** Meditation concerning the mercy of God in 
preserving us from the malice and power of Evil Angels," 

• Trial of the Witches at Bury St. Edmnnd's, 1682 ; 6 St. Tr. 647-702. 
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Chief Baron, he took a cottage at Acton, where he had 
for his neighbour the celebrated Bichard „ . . . ^ 

__ °, _- !.«« --rx.* Hale's Inti- 

Baxter — now ejected from his oface of King s maqr with 
Chaplain, conferred upon him at the Bestora- 
tion, but not yet persecuted under the " Conventicle " 
and "Five Mile'* Acts. The worthy Nonconformist 
gives us this interesting account of the manner in which 
they made each other's acquaintance : — 

*'We sat next seats together at church many weeks;* bnt 
neither did be ever speak to meaner I to him. At last, my 
^extraordinary friend, Serjeant Fountain, asked me ' why I did 
not visit the Lord Chief Baron ? ' I told him, ' because 1 bad no 
reason for it, being a stranger to bim ; and bad some against it, 
viz. that a judge, whose reputation was necessary to the ends 
of his office, should not be brought within court suspicion or 
disgrace, by his familiarity with a person whom the interest 
and diligence of some prelates had rendered so odious.* The 
Serjeant answered, * It is not meet for bim to come first to you ; 
I know why I speak it ; let me entreat you to go first to him.' 
In obedience to which request I did it ; and so we entered into 
neighbourly familiarity. I lived then in a small house, but it 
had a pleasant garden, which the honest landlord bad a desire 
to sell, 'ihe Judge had a mind to the house, but he would not 
meddle with it till he got a stranger to me to come and inquire 
of me whether I was willing to leave it? I answered, '1 was 
not only willing but desirous,' and so he bouscht it, and lived in 
that poor house till his mortal sickness sent him to the place of 
his interment." t 

It was about this time that Hale, although he had 
laid down a rule never more to mix with any 

AJO. 1668 

public affairs, was induced to assist in further- 
ing a plan for bringing about a " comprehension," i.e. 
an extension of the Establishment which should com- 
prehend the Presbyterians, in fulfilment of the Declara- 
tion from Breda and the promises made upon the King's 
restoration. Clarendon, who had been guilty of flagrant 
perfidy upon this subject, was now in exile; and Sir 

* This meftos the parish church, whtoh casionally preached to a oongregatioii of 
Baxter still fireqaented* although he oc- his own. f Baxter's Works, i. 9ft. 



A.D. 1668. CHIEF JUSTICE HALK 223 

alarmed at the approaching union of all orthodox 
Protestants, and were eager that the Dissenters should 
be still oppressed, so that they might be driven to 
ponsent to an indulgence which would extend to the 
professors of the ancient faith. Accordingly, when ihe 
House of Commons met, leave was refused to bring in 
the bill ; and, on the contrary, measures were brought 
forward against conventicles^ and against occasional con- 
/ormityy which greatly aggravated the sufferings of the 
Presbyterians, — while a declaration of indulgence 
sheltered the Eoman Catholics, till it excited such a 
tumult in the nation that the King was obliged to 
recall it. The firm friendship so contracted continued 
to subsist between Dr. Wilkins and the „ , , , ,. 

Hale s inti- 

Chief Baron, who, " having much business and macy with 
little time to spare, did, to enjoy the other the Bi>hop of 
more, what he had scarce ever done before ; he ^ ^^* 
went sometimes to dine with him, and though he lived 
in great friendship with some other eminent clergymen, 
yet there was an intimacy and freedom in his converse 
with Bishop Wilkins that was singular to him alone."* 
While caressed by Wilkins, Barrow, Tillotson, and 
Stillingfleet, the great ornaments of the Establishment, 
Hale kept up, as long as he could, his intimacy with 
the venerable leader of the Nonconformists, and, if the 
law had permitted, would have been delighted to reap 
the benefit of his ministrations : — 

" When I went,'* says Baxter, " out of the house in which he 
succeeded me, I went into a greater, over against the 
church door. The town having great need of help j^^^^^f 
for their souls, I preached betwean the public sermons Hale's be- 
in my house, taking the people with me to the ^^owto 
church (to common prayer and sermon) morning 
and evening. The Judge told me he thouijht my course did 
the church much service, and would cariy it so respectfully to 
me at my djx>r that all the people might perceive his approba- 
tion. But Dr. lieeves could uot bear it, and complained against 

• Burret, p. 34. 
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He had enjoyed uninterrupted good health; and his 
constitution seemed unimpfidred. But in the autumn 
of the year 1675 he was struck by a violent inflam- 
matory attack, which, in two days, en- Bale's health 
dangered his life, and from which he never ^**^ 
rallied. In the following Michaelmas Term he found 
liimself so reduced and enfeebled, that he could hardly, 
though supported by his servants, walk up Westminster 
Hall, or sit out the arguments at the bar, — which now 
seemed to him to be dull, flat, and unprofitable. 

He cared little about the emoluments or the conse- 
quence of his office ; and, although there was in those 
days no retiring pension to fall back upon, he deter- 
mined to resign. But, as he never took any important 
step in a hurry, he composed a Meditation on the 
present aspect of his affairs : — 

** Ist. * If I consider the business of my profession, whether 
as an advocate or as a judge, it is true I do acknow- ^^ uMedi- 
ledge, by the Institution of Almighty God and the tation" 
dispensation of His providence, I am bound to in- about reslgn- 
dustry and fidelity in it A nd it is an act of obedience ^' 
unto His will, it carries with it something of religious duty, and 
1 may and do take comfort in it ,and expect a reward of my 
obedience to Him and the good that I do to mankind therein 
from the bounty and beneficence and promise of Almighty Grod ; 
and it is true also, that without such employments civil societies 
cannot be supported, and great good redounds to mankind from 
them ; and in these respects, the conscience of my own industry, 
fidelity, and integrity in them, is a great comfort and satisfac- 
tion to me. But yet 1 must say, concerning these employments 
considered simply in themselves, they are very full of cares, 
anxieties, and perturbations. 2dly. That though they are bene- 
ficial to others, yet they are of the least benefit to him that is 
employed in them. 3dly. They do necessarily involve the party 
whose offic3 it is in great dangers, difficulties, and calumnies. 
4thly. That they only serve for the meridian of this life, which 
is short and uncertain. 5thly. That though it be my duty 
faithfully to serve in them while I am called to them, and till I 
am duly called from them, yet they are great consumers of that 
little time we have here; which, as it seems to me, might be 

VOL. II. Q 
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migbt be able to support the arbitrary measures which 
it was intended hereafter tp bring forward. Jefi&eys 
^^as BtiU a flaming patriot, declaring that ** he never 
AlM«dd be bought ;*' and Soroggs's life was so scandalous, 
that Oharles and his ministers were not yet sufficiently 
regardless of public opinion to venture on putting him 
at ihe head of the criminal law, although they were 
about to make him a Puisne Judge of the Common 
Pleas.* 

Hale at last, with his own hand, wrote a resignation 
of his office, caused it to be duly enrolled in He retires 
CSiancery, and delivered the original into bench. ^ 
the hands of the Lord ChanceUort, saying *'**^^^- 
that "he m€ide this instrument for two reasons — to 
show the world his own free concurrence to his removal, 
and to obviate a scruple whether the Chief Justice of 
the Ring's Bench, being placed by writ, was removable 
like the other judges who were appointed by patent 
during pleasure. The Chancellor finding the resigna- 
tion an accomplished fact, offered no farther resistance^ 
and conducted him to the King, " who parted ^g j^ j^_ 
from him with great grace, wishing him most IS^^^*** 
heartily the return of his health, and assuring 
Mm *that he would still look upon him as one of 
his judges, and have recourse to his advice when his 

* Dngd. Or. Jar. 118. . detain ofBcIam Capitalis Justidnrii ad 

f "UmaibusChristi F1d?litms ad qaoe pladta coram ipso Rege tenenda, h imil- 

pnesoQs Scrlptura perv^ierit, Mattuecs lime petens qaod hoc striptom irroto- 

Hals, Miles, Capitalis Josticiarias Do- lettir de recordo. In ci\)us rei testimo- 

mini Regis ad pladta coram ipso rege niam hoic charts mese resignationis 

teoenda assignatas, salotem in Domino sigiUum meam apposoi. Dat' Ticeslmo 

aempitemam. Noveritis me praef.itom primo die Februarii, anno regni diet. 

SlATTnEL'ii Halk, Militem, jam senem Dom. Regis nunc vicesimo octavo."* 

liictaro, et varils corporis mei senilis I once witnessed a similar ceremony 

morbis et infirmitatibas dia laborantem In the year 1834, when the voierable Sir 

et adhac detentom, h£c chartl me& John Bayley executed a resignation of 

lesignare et sursam reddere Serenissimo bis oflBoe of a Baron of the Exchequer 

Domino nostro Casolo Sbcitkdo, Dei In the presence of Lonl Chancellor 

gratf^ Anglic, Sootiv, (Yandv, et Hi- Brougham, 
bemiie Rep, Fidei Del^nsorl, kc^ pras 

a 2 
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CHAPTEE XVni. 

CONCLUSION OF THE LIFE OF CHIEF JUSTICE HALE. 

IIale was now to bid a final adieu to London. He 
^ad resolved to proceed to Alderley, his friends 
telling him that his constitution might SldiSieu^to 
yet be invigorated by his native air; and p*?**??:- 
lie himself being resolved here to prepare 
liimself, in sednsion for the great change which he 
knew must be at hand.* He took an affectionate leave 
of his officers and attendants, advising them to see for 
themselves, as their employment was determined; 
giving considerable presents to such as were in want, 
and leaving a token with each of them. His friends 
aU flocked round to take an affectionate leave of him ; 
and never, when seated on his tribunal, the *' beheld of 
all beholders," had he received homage so sincere or so 
touching. 

He travelled, by easy journeys, into Gloucestershire ; 
and, in the beginning of March, he reached 
the village where his eyes had first beheld SAwSy. 
the light, and where his ashes were to repose. 
The scenes of his infancy, and the recollection of his 
youthful sports, for a while revived him ; and, after 
saying prayers in the church, and spending some time 
in private devotion, he had spirits to translate a 
passage from Seneca's Thyestes, which he thought 
particularly applicable to his present circumstances.* 

* **Stei, qaknnqoe volet, potena, ^ cam tniMierint mel 

Anise calmine lalirioo : Nullo cam strepita dies. 

Me dolcis sataiet qaies. Plebeios moriar senex. 

Obscoro poBitas loco, Bli mors gravis incabat, 

Lenipotroarotlo: Qai, notos nimia omnibos, 

Nollis nota Qairttibaa Ignotos m<uritar sibi."— 
JEtas per todtom float. ThyesUt, act il. 
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tion, and his breathing became so bad, that he was 
Biever able to lie down in his bed, being supported 
upon it, even in the night, by pillows. But hu ust 
be bore his sufferings with exemplary pa- *i^«88. 
tienoe ; and any intervals of ease which he enjoyed, he 
devoted to piety, and to attempts to benefit his fellow- 
creatures. 

It might have been expected that he would have 
revised, and given to the world, some of the invaluable 
la^w- treatises which he had composed; but he entirely 
neglected them. Indeed, he had never shown any 
desire to be known as a juridical writer, although he 
was by no means without the ambition of authorship. 
But he wished to be admired as a philosopher and a 
divine. In 1673, he had printed an "Essay „. 

1/^. .-i-kx . Hisphilo- 

touching the Gravitation and Non-gravita- eophicai 
tion of Fluid Bodies;" and, two years after, p"»>"«^»»' 
a treatise entitled " Difficiles NuoiE ; or, Observations 
touching the Torricellian Experiment, and the various 
Solutions of the same, especially touching the Weight 
and Elasticity of the Air." There had likewise been 
published, with his sanction, while he was on the 
bench, two volumes of "Contemplations," consisting of 
sermons, homilies, or pious ruminations, written by 
him on the evenings of the Lord's Day. Now he sent 
to the press the first volume of a work on which he 
had been engaged for seven years, entitled "The 
Obigination of Mankind." His object was jbe^origi- 
to refute atheists, and to support the Mosaic nation of ^ 
account of the creation. But before it was 
published he was beyond the reach of human praise or 
censure: — 

" As the winter came on, he saw with great joy his deliver- 
ance approaching ; for besides his being weary of the world, and 
•)iis longings for the blessedness of another state, his pains in- 
creased so on him, that no patience inferior to his could have 
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-was BO Bniik that he oould not be beard, thoee who 
stood by might peroeive, by the altnoet constant lifting 
lip of hia eyes and hands, that he was still aspiring 
towards that blessed state of which he was speedily to 
"kte possessed. 

He used to disapprove of the custom of bnrying in 
chtirches as superstitions, saying, "Chnrches Htatunmi 
are for the living, churchyards for the dead." 
Accordingly, on his last return from London, he had 
pcnnted out a spot for his own interment, near the 
grave of his deceased wife; and there his remains 
■were deposited on the 4th day of January following. 
The intention was that the ceremony should be very 
private, but, in addition to his own relatives and 
servants, many rustics attended from the surrounding 
villages, for they regarded the deceased as a Saint, and 
they thought there was virtue in touching his cofGn, 
In Popish times, miracles would have been worked i^t 
his tomb, and he would have been canonised as " St. 
Matthew of Alderley." 

The only ecclesiastical honour conferred upon him 
was a funeral sermon, by the vicar of Alderley, from 
Isaiah Ivii. 1, " The righteous perisheth, and no man 
layeth it to heart : and merciful men are taken away, 
none considering that the righteous is taken away 
&om the evil to come," — in which the preacher drew a 
glowing picture of the virtues of the departed Chief 
Justice, and expressed a pious confidence " that, now 
beyond the temptations and troubles of this wicki 
world, in which the Devil and his angels are constant 
plotting destruction to the bodies and souls of ni« 
having a powerful Advocate on his side, he might wi 
pious confidence attend the last assise, and expect 
sentence of aoquittal from the great and merciful Jud 
of mankind." 

Sir Hatthew himself had prepared the followii 
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^ Some complaining to him that ' they looked on the common 
law as a study that could not be brought into a scheme, nor 
formed into a rational science, by reason of the indigestedness of 
it, and the multiplicity of the cases in it which rendered it very 
hard to be nndert^tood ;' he said, ' he was not of their mind ;' and 
so, quickly after, he drew with his own hand a scheme of the 
whole order and parts of it in a large sheet of pai)er, to the great 
satisfaction of those to whom he sent it. Upon this hint some 
pressed him to compile a body of the English law. But he said, 
* as it was a great and noble design which would be of vast ad- 
vantage to the nation, so it was too much for a private man to un- 
dertake ; it was not to be entered upon but by the command of 
a prince, and with the communicated endeavours of some of the 
moat eminent of the profession.' *'* 

He actually did publish an " Analysis of the Civil 
part of our Law," which supplied Sir William Black- 
stone with the plan of his immortal Commentaries.']' 
He likewise left behind him a Tract entitled "Con- 
sideiations touching the Amendment of the Law," — to 
be studied by all law reformers, and by all who think, 
that the law should remain unchanged &om generation 
to generation. Having first pointed out the evils 
arising from " over-haste and forwardness," he proceeds 
to remark on "the over-tenacious holding of laws, 
notwithstanding apparent necessity for, and safety in, 
the change :" — 

" We must remember," says he, " that laws were not made for 
their own sakes, but lor the sake of those who were to be guided 
by them ; and though it is true that they are and ought to be 
sacred, yet if they be or are become unuseful for their end, they 
must either be amended, if it may be, or new laws be substituted, 
and the old repealed, so it be done r^ilarly, deliberately, and so 
far forth only as the exigence or convenience justly demands it ; 
and in this respect the saying is true, Scdus populi suprema lex 
esto. He that thinks a state can be exactly steered by the same 
laws in every kind as it was two or three hundred years ago, may 
as well imagine that the clothes that fitted him when a child 

• Burnet, p. 39. Lord Hale's previons Digest.** (Preface 

t Pronounced by Hargrave a *• super- to Law Tracts, xii.) 
structure raised on the foundation of 
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repository the late Mr. Hargrave publiahed, to the 
^reat benefit of the oommunitj, two verj valuable 
Tracte by Hale, — " De Portubus Maris," and " On the 
Jurisdiction of the Lords' House of Parliament," both 
of which show a familiarity with our legal antiquities, 
and powers of distribution and illustration, worthy of 
the highest admiration. 

But he only valued himself for his success in poetry, 
— in philosophy, — and in divinity ; and such is the 
iveakness of human nature, that he evidently thought 
lie had secured to himself a lasting reputation in these 
departments of genius and learning.* A collection of 
hymns, written by tim, was published; and Bishop 
Burnet, who says " he had great vivacity in his fancy, 
as may appear from his inclination to poetry," praises 
a Christmas Carol, which thus begins : — 

*• filessed Creator ! who before the Wrth SDedniMi of 

<>f time, or e'er the pillars of the earth h^poetry 

Were flxt or form'd, didst lay that great design OMmnended 

Of man's redemption, and did'st define by ttomei. 

In thine eternal councils all the scene 
Of that stupendous business, and whm 
It shaU appear, and though the very day 
Of its epipliany otmoealM lay 
Within thy mind, yet thou wer't pleas'd to show 
Some glimpses of it unto men below." f 



* Roger North says, ** It is most which were a treasure, and, being pub- 
certain his vanity was excessive ; which lished, would have been a monument of 
grew out of a self-oonversation, and him beyond the power of marbte."— • 
being little abroad. But whm he was (i. 115.) But Roger confesses that be 
off from the seat of Justice and at home, was influenced by his brother's envy of 
fais oonversaticMi was with none but flat- Hale : — ** He was very mudi concerned 
teren. He was allowed on all hands to to see the generality, both gentle and 
be the most profound lawyer of his simple, lawyers and laymen, idolise 
time; and he knew it; but that did not him, as if there had never been such 
serve him, but he would be also a pro- a miiade of justice since Adam."— 
found philosopher, naturalist, poet, and (i. 119.) 

divine, and measured his aUlities in all f I must admit that this rather Justi- 

these by the scale of his learning in the fles Roger North's criticism :— ** He pub> 

law, which he knew how to value; and Ushed much in speculative devotion, 

if he postponed any, it was the law to part prose, part verse ; and the latter 

all the rest ; for he was so \Awut in his hobbled so near the style of the other 

iispositioDs that he almost suppressed as to be distinguished chi^ by being 

his collections and writings of the law, worse.** 
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And brought it hither, and I will show yon how I roade it ' I 
^nought the spring, and the fasoe, and the wheels, and the 
l>allanoe, and the case, and table ; I fitted them one to another, 
and placed these several axes that are to direct the motiuns of 
tbe index to discover the hour of the day, of the figure that 
discovers the j^ases of the moon, and the other various motions 
tbat you see." 

But his speoulations about the manner in which the 
lietkvens and the earth were created, and his geological 
explanation of the effects of Noah's flood, are by no 
means edifying.* His "Contemplations," and other 
devotional writings, have passed through many editions, 
and, I doubt not, have done much good : but I believe 
that they acquired their celebrity from being the pro- 
ductions of a lawyer of high station, and that if they 
liad come from an ecclesiastic, whether Churchman or 
Dissenter, they would have attracted little notice. 
Even Burnet says " they are not so contracted as it is 
very likely he would have writ them if he had been 
more at leisure to have brought his thoughts into a 
narrower compass and fewer words." 

Of all his writings the most popular are his "Le ttebs 
OF Advice to his Sons and his Grandchildren." ^.^^ j^^^ 
They are certainly very moral, and may be ^ Advice to 
perused with much advantage; but I must and grand- 
admit that they are very dull and unattractive, 
and the fashion of using them as a text book for do- 
mestic education, I am sorry to say, has made the hero 
of this memoir to be regarded as a great bore by the 
rising generation. Thus he addresses his grand- 
daughter iinne, whom he describes as " of a sanguine 
but melancholy complexion," and his granddaughters 
Mary and Frances, who were, it seems, " of a sanguine 
and choleric complexion :" — 

* This publication seems to have had norance of the sul^cct. and that scarce 
no suooess. U<^^ North says that it any one ever read or will read it." 
U ** very remarkahle for a childish ig- 
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Sabbatli-day, because, once profaning it by riding a 
jofcumey, hig horse was snpematurally lamed ; * and he 
ctl^ways retained his pnritanical dislike to changes of 
pofiture during divine service, and even to bowing at 
t^aie name of Jesus.t 

"He was likewise coxcombical in his own way. ** His 

K&bit," says Baxter, "was so coarse and ^ig^j^ 

][daiii, that I, who am thought guilty of a 

culpable neglect therein, have been bold to desire him 

to lay aside some things which seemed too homely.J 

Tlien, although he would have no visiting intercourse 

-vrith the great and the learned, he invited his poorest 

neighbours to din-.er, and made them sit at his own 

table. He thus rendered his house very disagreeable to 

liifl children, who might have turned out well if bettei* 

society and suitable amusements had been provided- for 

tbem at home. "AU his sons died in the sink of 

lewdness and debauchery ; and if he was to blame in 

their education, it was by too much rigour rather than 

ofliberty."§ 

His style of living by no means proceeded from an 
avaricious or miserly disposition. He did 
not take the profits that he might have had ofmowj?* 

• Baxter, in his Preface to ** Gouge's their rising in the world,, hare con- 
Surest and Safiwt Way of Thriving,*' formed— go over farioualy to the high*' 
8V0. 1676, says **The Lord Hale hath Church party, andj prosecute his former 
told me how the strange providences of co-religioniste. 

God, in laming and disabling his horses, % UnooBScions that he himsef tried to 

and other impeditions in a Journey to- attract notice and gain distinction hy 

wards London for workUy advantages, peculiarity of dress, he rebuked any 

did convince him and engage him ever symptoms of this passion in others. He 

after to spend the day as he hath done." was particularly severe on attorneys 

f Baxter says, " His behaviour in the who wore swords ; and he expressed 

church was cor\formahle but prudent" Wgh displeasure at the young barristers 

and describes his innocent contrivances who wore periwigs, which were then 

to satisfy Iiis conscience without vio- beginning to be &shionable,— <if)prea- 

lating the Rubric.— (Relig. Baxter, part tices having hitherto appeared in their 

lii. p. 181.) Although we must regret natural long locks, and ferjeantt being 

that he was so narrow-minded on such adorned wiUi the co^ or black velvet 

points, it is creditable to him that he night-cap. Burnet, p. 52. 

did not— like most Dissenters who, on $ North's Life of iiuilford, i. 117. 

VOL. II. R 
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of this he had gathered together, for many had ao 
abused his goodnesB as to mix base money among the 
f<Ma that were given him." * 
- Sir Matthew Hale was a handsome man, with a 
strong constitution, which he preeerred by short meals 
imid always rising from table with an appetite. I 
mbpeot, however, that he indulged to great excess in 
tlie 'use of tobacco, under pretence that, &om some 
pdotdiarity of constitution, it was neoessaiy to him, 
Hsving exhorted his grandchildren to shun this per- 
mciouB plant, he saya to them, " Herein your grand- 
father's practice mtist not be an example to you, nor to 
snyelse that is not of his complexion, goTemment, and 
prudent ordering of himself; fbryour grandfather hath 
ever been of a cold complexion and constitution, and 
tSierefore tobacco hath been his physic, and a great 
preservative of his health. But your constitutions are 
hot, dry, and choleric, and it is hurtful for you."t 

His first wife was a daughter of Sir Henry Moore, 
of Faly, in Berkshire. By her he had ten Htitwo 
children, all of whom he outlived except his ■*'"■■ 
eldest daughter and his youngest son. When pretty 
far advanced in life, having been some time a widower, 
he married the daughter of Mr. Joseph Bishop, of Faly, 
by whom he had no issua Soger North says that 
" she was his own servant maid, and that, for exciise, 
hs said ' there is no wisdom below the girdle.' "J 
Baxter charitably observes, " Some made it a scandal : 
bat his wisdom chose it for his convenience, that in b:~ 
age he married a woman of no estate, suitable to hi 
disposition, to be t) Mm as a nui-se. This good ma 
more regarded his own daily comfort than man 

■ ndg l»ud wu tt lu( Kiied by Inla It, u <1 had bcloiignl to i Stlnl. 
Went, wbo troke Into hli honK, tni i- Ptgs 1611. 
antUUwj hid plDtd 1 greit prlK. } UfB of Nmtli. p. lie. 
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tlie Church's peace, and of a reformed Act of Uniformity, as the 
beet and necessary means thereto ; that great contemner of the 
ricehes^ pomp, and vanity of the world ; that pattern of honest 
plainness, and humility, who, while he fled from the honours 
that pursued him, was yet Lord Chief Justice of the King's 
^nch, after his long being Lord Chief Baron of the Exchequer ; 
Bving and dying, entering on, using, and Yoluntarily surrounding 
)uB place of judicature with, tba most universal love, and honour, 
and praise, that ever did EngUsh subject in this age, or any that 
just history doth record." 



V 

1 
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powers, and in 1658 he was chosen Deputy Beoorder 
of Northampton; but he neither obtained nor sought 
any farther preferment till the Bestoration. By the 
death of his elder brother he obtained possession of the 
patrimonial property, reckoned worth 600Z. a year, and 
lie was to have been made one of the " Knights of the 
KoYAL Oak " if that order, which was in contemplation, 
liad been established. Although he represented the 
txnmty of Northampton in the Convention Parliament 
and that which followed, and he was looked upon 
rather as a country squire than a lawyer, he had a 
liking for the profession, and he continued to attend 
the courts and to eo the circuit. In 1663 ^ 
be was made a Baron of the Exchequer, and leeal 
fbr six years he sat, almost dumb, listening to f gj^^ • 
lirofound elucidations of the law from the «»«E»:he- 
lips of Lord Chief Baron Hale. It was then 
<xmvenient that he should be transferred to the King's 
Bench,* where he still maintained his repu- Feb. e. lees. 
^iion for good sense and discretion. No one j„J*^tije 
.having dreamed of his going higher, the King's 
«ew8 of his appointment as Chief Justice of _ . , . 

-nil t .1-11 . , Chief Justice. 

^ragiand caused considerable surprise; but, April i*i. 
on account of his inoffensiveness and gen- ^* *" 
tiemanlike deportment, there was a general inclination 
to support him and to speak well of him. 

He held his office two years, — till the Popish plot 
broke out, and the Gk>vemment deemed it necessary 
to substitute for him a tool better fashioned fbr 
doing the horrid work then on hand to their mind 
*--SiB William Scrogos; who next to Jeffreys, — and 
at a very short distance from him, — is considered the 

* 

, * S Keble, 469. On thi^ oocasloa be van le ba. mpn Moitoo, quia, il ftvt 

took precedence of a King's Benrh Puisne, Baron devenant que Morton fast iait 

who had been made a Judge after him : — Justice."—! Sid. 40t. 
" £t donque sans autre ceremony, il sen 



jfcX). 1^76-1678. CHIEF JU8TICE BAYNSFORD. 249 

-aras S6t evil liehaviotir or indecent refiections on other members, 
to the disturbance of the aflaira of Parliament. The commit- 
ment in this case is not for safe custody, but in execution of 
tTie judgment given by the Lords for the contempt ; and, there-; 
fore, if he were bailed he would he delivered out of execution,' 
VoT a contempt in facie curies there is no other judgment. This 
Court has no jurisdiction, and therefore the prisoner must be 
remanded." * 

So he lay iix (justody till he was obliged to make an 
ah^ect apology to obtain his liberation, and he seemed 
lor ever ruined as a public man — when the Popish 
plot suddenly made him more popular and more power- 
ful tha^ ever. 

. The shadow of this coming event was the signal for 
tiiQ dismission of Sir Eichard Baynsford — Heisre- 
tke first instance of such an exercise of the. moved irom 
jn^erogative during the present reign-t Al- 
^20ugh there had been before him four Chief Justices 
of the King's Bench appointed by Charles II. in rapid 
ffuocession, the first three had died in office, and the 
fourth had voluntarily resigned. Raynsford was very 
unwilling to retire, but, being plainly told that this 
atep was necessary for the King's service, he at last 
quieily submitted, and, as he had no quarrel „„ 
with the Government, the act of cashiering ^ 
him was carried through with all becoming delicacy. 

He retired to his country hoiuse at DuUingtou, and 
— having founded almshouses there for the good of his 
soul, to maintain old men and old women, with an 
allowance of 2«. weekly to each — he died on g,^ ^^^^j^ 
the 17th of December, 1679, in the 76th year 
of his age. A monument was erected to his memory in 
the parish church, vrith an inscription from which it 
might be supposed that he was a greater Chief Justice 

* 6 St. Tr. IIYI. Justices of the Qmmon Pleas was inA<k> 

t - T. T. 3 Cur. II., Mundum. This Loni Chief Justice of the King's Bench." 

tenn Sir Richard Raynsford was removed, — <1 YetU. 329.) 

and Sir WiUlam Scroggs, one of the 
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** The good <M man, with knife «Dd knocks, 
Made bannlees sheep and stubborn oz 

Stoop to him in his toy ; 
But the bribed son, like gnuj oaph. 
Kneels down and worships golden calf. 

And massacres the Jury."* 

There are many grave prose authorities to the same 
effect. Eoger North, who must have known him 
feaniliarly for many years, and highly approved of his 
principles, says, " This Sir William Scroggs was of a 
mean extract, having been a butcher*s son ;"t ^^^ ^^ 
William Dugdale, supposed to be the most accurate of 
^nealogists, being not only a man of profound anti- 
quarian learning, but at the head of heraldry as Qarter 
£iK6 AT Arms, wrote, in answer to inquiries on the 
subject from Wood, the author of the Athenje, " Sir 
William Scroggs was the son of a one-eyed butcher 
mear Smithfield Bars; and his mother was a big fat 
w(»nan, with a red nose like an ale-wife.**J 

Yet it is quite certain that the usual solution of 
fioaroggs's taste for blood is a pure fiction, for Histme 
he was bom and bred a gentleman. Some p*"^*"***** 
said, jocularly, that he was descended from the ancient 
Welsh family Kilmaddocks of Kilmaddocka^y but, in truth, 
his father was a squire, of respectable family and good 
estate, in Oxfordshire. Young Scroggs was several years 
at a grammar-school, and he took a degree with some 
credit in the University of Oxford, having aj). i639- 
studied first at Oriel, and then at Pembroke, ^**^ 
College. He was intended for the Church, and, in 
quiet times, might have died respected as a pains- 
taking curate, or as Archbishop of Canterbury. But, 

• 

* Thb metrical brondside is entitled had a spite againBt Scroggs, who had re- 

*« JosUoe in Masquerade." fused to pay certain fees to the CMIege 

t Life of North. 1. p. 296. of Arms, which had been demanded of 

X AthensB, voL iv. p. 117. Wood him when lie was made a knight 
cantions bis readers against giying im- § Kill-- mad— ox. 
jriidt credit to this statement, as Dogdale 
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Ids speech witty and bold, lie was a favotirite. with 
juries, and sometunes carried off wonderful verdicts; 
but, when he ought to have been consulting in hi« 
cibaxaber in Serjeants' Inn, he was in a tavern or 
gaming-house, or worse place, near St. James's palace. 
JltiVia his gains were unsteady, and the fees which he 
received were speedily spent in dissipation, so that he 
&11 into a state of great pecuniary embarrassment. 
On one occasion, he was arrested by a 
ereditOT in Westminster Hall as he was about forlkbT**^ 
to enter his coach. The process being out 
of the King's Bench, he complained to that Court of a 
breach of his privileges as a Serjeant ; but Lord Chief 
Justice Hale refused to discharge him. He afterwards 
pleaded his privilege, and brought an action for what 
he called the illegal arrest, contending that, as a» 
Serjeant-at-law, he could only be regularly sued in the 
Court of Common Pleas. The Judges decided unani- 
niously against him. Hale observing, "Although 
Serjeants have a monopoly of practice in the Common 
I^leas, they have a right to practise, and do often 
practise, at this bar ; and if we were to assign one of 
them as counsel, and he were to refuse to act, we 
should make bold to commit him to prison."* 

Meanwhile, Serjeant Scroggs was in high favour, 
with Lord Shaftesbury's enemies, who, on the commit- 
ment of that turbulent leader to the Tower for breach 
of privilege, had gained a temporary advantage over 
him. Through the agency of Chiffinch, superintendent 
of the secret intrigues of every description which were 
carried on at Whitehall, he had been intro- „ , , . 

He Is intro- 
duced to Charles XL, and the merry monarch duced to 

■11 • 1 • T i» .• Charles II. 

took pleasure m his licentious conversation. 

What was of more importance to his advancement, 

* Freeman. 389.; 2 L.t. 129.; 3 Keb. 424. 439. 440.; Roger North's Lives of 
tbe Norths, i. 137. 
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^was again plotting against the Govenunent, was 
porep^ring to set up the legitimacy of Monmouth, and 
-w^A asserting that the Duke of York should be set 
aside from the sucoeesion to the throne and prosecuted 
aa a Perish recusant. There had been a reluctance to 
ei^Nrcise the prerc^ative of cashiering judges, which 
had been dormant during the long reign of Elizabeth, 
and the abuse of which had caused such scandal in the 
reigns of James I. and Charles I. But these scruples 
being once overcome were wholly disregarded. From 
this time the system recommenced of clearing the 
bench for political reasons, and it was continued till, the 
vilest wretch the profession of the law could famish 
being Chief Justice of England, his tenure of the office 
became in some degree independent.* 

The immediate cause of Kaynsford's removal was the 
desire of the Government to have a Chief Justice of the 
King's Bench on whose vigour and subserviency reliance 
could be placed, to counteract the apprehended machi* 
nations of Shaftesbury. 

. On the 31st of May, 1678, Sir William Scroggs was 
sworn into the office, f and he remained in it 

t» • J ir A !_ TT ■!_ Hie is made 

for a period of three years. How he con- chief Josuoe 
ducted himself in civil suits is never once BenS.^*°** 
m^itioned, for the attention of mankind was 
entirely absorbed by his scandalous misbehaviour as 
a Criminal Judge. He is looked to with more loathing, 
if not with more indignation, than Jeffreys, for in his 
abominabler cruelties he was the sordid tool of others, 
and in his subsequent career he had not the feeble 
excuse of gratifying his own passions, or advancing 
hi^ own interests. 

Although quite indifferent with regard to religion, 

• Sir Robert Wright, James II.'s last f 1 Vent. 329.; Sir Thomai Raynard. 
Chief Jasttce, who presided at the trial 244. 
oi the Seven Bishops. 
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Scroggs exclaimed, " Thai w, (Men he ipoke to a Pro- 
t^gtant !" In aumming up, having run himBelf out of 
breath by the violence with ■which he declaimed against 
tlie Pope and the Jesuits, he thus apologised to the 
jnry :— 

" Eiciise lue, gentlemen, if I nm a little warm, when perils 
are so many, murders so secret, that «*e cannot discover the 
murderer of that gentleman whom we all knew so well." When 
ttainga are ti'ansactvd so closely, and our Einz is in great danger, 
and religiou is at stake, I may be excused for being a little 
waTm. You may think it better, gentlemen, to be warm here 
than in Smitbfield, Discharge your consciences as you ought 
to do. If guilty, let the prisoner take the reward of his crime, 
for perchance it may be a terror to the rest. I hope I shall 
□ever go to tbat heaven where men aie made saints for killing 

The verdict of guilty bein;; recorded, Scroggs, C. J. said, 
"Now, you moy die a Roman Catholic; and, when you come 
to die, i doubt you will be found a priest loo. The matter, 
manner, and all the circumstances of the case make it plain ; 
you may harden your heart as much as you will, and lift up 
your eyes, hut you seem, instead of being sorrowful, to be 
ohatinate. Between God and your conscience be it ; I have 
nothing to do with that ; my duty is only to pronounce judg- 
ment upon you according to law — you shall be drawn to the 
place of execution, where you shall be hanged by the neck, cut 
down alive," Ac. &c. 

The unhappy convict's friende were allowed to give 
him decent burial; but, because they said a mass for 
bis soul, his body was, by order of Lord Chief Justice 
Scroggs, taken out of the grave, his quarters were fixed 
upon the gates of the City, and his head, at the top of a 
pole, was set on London Bridge. So proud was Scroggs 
of this exploit, tbat he had an account of it written, for 
which he granted an ihprimatdr, signed with his own 
name.f 

I must not run the risk of disgusting my readers by 

•SlrE-Godftfy. 

f a SL Tr. Uul-IftlS. For Ibl^ bp probnljlj- TcceiTed x good nun of moaaj- 
VOL. II, S 
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a detailed account of Scroggs's enormities on the trfafe 
Other mur- of Coleman, Ireland, Whitebread, Langhoni, 
mS«??y ^^^ *^® other victima whom he Baorificed. to 
*^^w- the popular fury under pretence that ibey 
were implicated in the Popish Plot. Whether sittSig 
in his own court at Westminster, or at the Old Bailey 
in the City of London, as long as he believed that 
Government favoured the prosecutions, by a display <^ 
all the unworthy arts of cajoling and intimidation he 
secured convictions. A modem historian, himself a 
Roman Catholic priest, says, with temper and dis- 
crimination, " The Chief Justice Scroggs, a lawyer of 
profligate habits and inferior acquirements, acted the 
part of prosecutor rather than of judge. To the in- 
formers he behaved with kindness, even with deference, 
suggesting to them explanations, excusing their con- 
tradictions, and repelling the imputation on their cl^- 
racters : but the prisoners were repeatedly interrupted 
and insulted ; their witnesses were brow-beaten from 
the bench, and their condemnation was generally hailed 
with acclamations, which the Court rather encouraged 
than repressed."* 

Meanwhile the Chief Justice went the circuit ; and 
Trial of a although the Popish Plot did not extend into 
Popiah priest, ^-^q provinces, it maybe curious to see how 
he demeaned himself there. Andrew Bromwich being 
tried before him capitally, for having administered the 
sacrament of the Lord's Supper according to the rites 
of the Church of Rome, thus the dialogue between them 
proceeded : — 

Prisoner : *' I desire your Lordship will take notice of one 
thing, that I have taken the oaths of allegiance and supremacy, 
and have not refused anything which might testify my loyalty." 
Sci'oggs, C, J. : ** That will not serve your turn ; you p-iests 
have many tricks. What is that to giving a woman the 

* liiinpinl, xii, 161. Sae 1 St. Tr. 1-691. 
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sacrament several times ?^ Prisoner: "My Lord, it was no 
^tficrameut unless I be a priest, of which there is no proof." 
Scroggs : " What I you expect we should prove you a priest by 
^ittiesses who saw you ordained ? We know too much of your 
religioA ; no one gives the sacrament in a wafer, except he be a 
.popish priest : you gave that woman the sacrament in a wafer ; 
ergOy you are a popish priest." Thus he summed up : " Gentle- 
lEQen of the Jury, I leave it upon your consciences whether you 
-Nrtll let priests escape, who are the very pests of Church and 
State ; you had better be rid of one priest than three felons ; so, 
gentlemen, I leave it to you.*' 

After a verdict of Guilty, the Chief Justice said, 
** Gentlemen, you have found a good verdict, and if I 
tad been one of you I shoiQd have found the same 
myself." He then pronounced sentence of death, de- 
scribing what seemed to be his own notion of the 
Divine Being, while he imputed this blasphemy to the 
prisoner, — " You act as if God Almighty were some 
6mnipotent mischief, that delighted and woidd be served 
with the sacrifice of human blood."* 

Scroggs was more and more eager, and " ranted on 
that side more impetuously,"! when he observed that 
Lord Shaftesbury, who, although himself too shrewd to 
believe in the Popish Plot, had been working it 
furiously for his own purposes, was taken into office on 
the formation of Sir William Temple's new scheme of 
administration, and was actually made President of the 
Council. But he began to entertain a suspicion that 
the King had been acting a part against his inclination 
and his judgment, and, having ascertained the real 
truth upon this point, he showed himself equally versa- 
tile and violent by suddenly going over to the opposite 
faction. Koger North gives the following racy account 
of his conversion : — 

•* It fell out that when the Earl of Shaftesbury had sat some 
short time in the Council, and seemed to rule the roast, yet 

• 7 St Tr. 716-730. f Boger Korth. 

S 2 
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On the first day of the following term, he bound over 
in open court the authors, printers, and singers of some 
^f the worst of them, and made the following speech : — 

•* I would have all men know, that I am not so revengeful in 

my nature, nor so nettled with this aspersion, that I gj 

ocyaM not have passed by this and more ; but the many speShity 

scandalous libels that are abroad, and reflect on public ^^ *" ^^ 

justice as well as upon my private self, make it the ^^^^^" 

duty of my place to defend one, and the duty I owe 

to my reputation to vindicate the other. This is the pro- 

perest occasion for both. If once our courts of justice come 

to "be awed or swayeti by vulgar noise, it is falsely said that 

men are tried for their lives or fortunes ; they live by chance, 

and enjoy what they have as the wind blows, and with the 

same certainty. Such a base fearful compliance made Felix, 

willing to please the people, leave Paul bound. The people 

ought to be pleased with public justice, and not justice seek to 

please the people. Justice should flow like a mighty stream ; 

and if the rabble, like an unruly wind, blow against it, the 

stream they made rough will keep its course. I do not think 

that we yet Uve in so cornipt an age that a man may not with 

safety be just, and follow his conscience ; if it be otherwise, we 

must hazaixl our safety to preserve our integrity. As to Sir 

George Wakeman's trial, I am neither afraid nor ashamed to 

mention it. I will appeal to all sober and understanding men, 

and to the long robe more especially, who are the best and 

properest judges in such cases, for the fairness and equality of 

my carriage on that occasion. For those hireling scribblers who 

traduce me, who write to eat and lie for br^, I intend to 

meet with them another way, for, like vermin, they are only 

safe while they are secret. And let those vipers, those printers 

and booksellers by whom they vend their false and braided 

ware, look to it ; they shall know that the law wants not power 

to puuish a libellous and licentious press, nor I resolution to put 

the law in force. And this is all the answer fit to be given 

(besides a whip) to those hackney writers and dull observators 

that go as they are hired or spurred, and perform as they are 

fed. If there be any sober and good men that are misled by 

false reports, or by subtlety deceived into any misapprehensions 

concerning that trial or myself, I should account it the highest 

pride and the most scornful thing in the world if I did not 

endeavour to undeceive them. To such men, therefore, I do 

solemnly declare in the seat of justice, where I would no more 

lie or equivocate than I would to God at the holy altar, I 



jutx 1680. CHIEF JUSTICE SCBOGGS. 263 

tkh» other disbelieved, may there be a conviction? I 
i?'»y, no. Let ns deal fairly and above board, and so 
preserve men who are accused and not guilty." The 
<JLefendant being acquitted, the Chief Justice was again 
oondemned as a ren^ade.* 

He further made himself obnoxious to the charge of 
Ixaving gone over to the Papists, by his con- «ndofMre. 
duot on the trial of Mrs. Elizabeth CeUier, who, ^^*'* 
rf she had been prosecuted while he believed that the 
Oovemment wished the Plot to be considered real, 
'would unquestionably have been burnt alive for high 
treason, but now was the object of his especial protec- 
tion and favour. The second witness against her was 
Dangerfield, who, when he was put into the box, before 
any evidence had been given to discredit him, was thus 
saluted by Chief Justice Scroggs : — 

" We will not hoodwink ourselves against such a fellow as 
this, that is guilty of such notorious crimes. A man 
of modesty, after he hath been in the pillory, would ^^'^ 
not look a man in the face. Such fellows as you Jeid. ^*^" 
ure, sirrah, shall know we are not afraid of you. It 
ig notorious enough what a fellow this is. I will shake all such 
fellows hefore I have done with them." Dangerfield: **My 
Lord, this is enough to discourage a man from ever entering into 
an honest principle." JScroggs, C, J.: "What? Do you, with 
all mischief that hell hath in you, think to have it in a court of 
justice? I wonder at your impudence, that you dare look a 
court of justice in the face, after having been made appear so 
notorious a villain. Come, gentlemen of the jury, this is a plain 
case ; here is hut one witness in a case of treason ; therefore lay 
your heads together, and gay not guiUyJ" 

Mrs. CeUier was set at liberty, and Dangerfield was 
committed to occupy her cell in Newgate.f 

When holding assizes in the country, he took every 
opportunity of proclaiming his slavish doctrines. Going 
the Oxford Circuit with Lord Chief Baron Atkyns, he 
told the grand jury that a petition from the Lord 

• 7 St Tr. 1067-1112. t Ibid. 1013-1066. 



A.i>. lem, CHIEP JUSTICE SCROGGS. 265 

of Pi^jacy," which reflected severely upon the religion 
now openly professed by the Duke of York, and secretly 
embiaoed by the King himpelf. In Trinity Term, 1680, 
an application being made to the Court of King's 
Bench on the ground that this newspaper was libellous, 
fiflTOggs, with the assent of his brother Judges, granted 
a rule absolute in the first instance, forbidding the 
]aublication of it in future.* The editor and printer 
being served with the rule, the journal was suppressed 
till the matter was taken up in the House of Commons, 
and Scroggs was impeached. 

The same term, he gave the crowning proof of his 
servility and contempt of law and of decency. ^^^^^^^ ^^^ 
Shaftesbury, to pave the way for the Exdu- tmte* the 
fiion Bill, resolved to prosecute the Duke of fndictthe 
York as a " Popish recusant." The heir J^a Popfir'' 
presumptive to the throne was clearly liable Sa^ng 
to this proceeding and to all the penalties, j he grand 
forfeitures, aud disqualifications which it 
threatened, for he had been educated a Protestant, and, 
having lately returned from torturing the Covenanters 
in Scotland, he was in the habit of ostentatiously cele- 
brating the rites of the Komish religion in his chapel in 
London. An indictment against him was pre- 
pared in due form, and this was laid before 
the grand jury for the county of Middlesex by Lord 
Shaftesbury, along with Lord Eussell, Lord Cavendish, 
Lord Grey de Werke, and other members of the country 
party. This alarming news being brought to Scroggs 
while sitting on the bench, he instantly ordered the 
grand jury to attend in court. The bailiff found them 
examining the first witness in support of the indict- 

• "Die Mercurli proxiroa port tres from Rome^cr the History i^ Popery.nim 

sepUmunos SimctiD Trinitatis Anno 33 ulterms iniprimotur vel publlcftur per 

Car. II. Regis, Ordinatum est quod Lilier allquam pt r>onani quamcunque. Per 

Intitalat The Wetkly Pacquet of Advice Cuk."— 8 St. Tr. 198. 
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en1;6rtaiiied, although he held his office during the plea- 
stilre of the Crown. The probability is that, being in 
fevour with the Government, it was considered to be 
the most dexterous course to give him the opportunity of 
"being tried before a tribunal by which he was sure of 
"being acquitted, in the hope that his acquittal would 
save him from the fangs of an enraged House of 
Commons. 

He was required to put in an answer to the Articles, 
and a day was appointed for hearing the case. When 
it came on, to give greater Sclat to the certain triumph 
of the accused, the King presided in person. Gates and 
Bedloe were heard, but they and their witnesses were 
colistantly interrupted and stopped, on the ground that 
they were stating what was not evidence, or what was 
irrelevant; and, after a very eloquent and Heiaac- 
witty speech from the Chief Justice, in the 'i"^^'^- 
cdurse of which he caused much merriment by com- 
ments on his supposed immoralities, judgment was 
given that the complaints against him were false and 
frivolous. 

But Shaftesbury was not so easily to be diverted 
from his revenge. Gn the meeting of parlia- 
ment, he caused a motion to be made in the ^^'^' ^• 
House of Commons for an inquiry into the against mS 
conduct of Lord Chief Justice Scroggs in JJcinSf^ 
discharging the Middlesex grand jury, and in 
other matters. A committee was accordingly appointed, 
which presented a report recommending, that ^. 
he should be impeached. The report was 
adopted by a large majority, and Articles of Impeach- 
ment were voted against him. These were eight in 
number. The first charged in general terms " that 
the said William Scroggs, Chief Justice of the King's 
Bench, had traitorously and wickedly endeavoured to 
subvert the fundamental laws, and the established 
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to suspend him from his office till his trial should 
be over was got rid of in the same manner. He was 
then called in, and ordered to find bail in 10,000Z., to 
answer the articles of impeachment, and to prepare 
for his trial. 

Luckily for him, at the end of three days the parlia- 
ment was abruptly dissolved. It would have j,g j^ ^^^ 
been difficult to make out that any of the bythesud- 
cnarges amounted to high treason ; but m those tion or par- 
days men were not at all nice about such dis- 
tinctions, and a dangerous but convenient doctrine pre- 
vailed, that, upon an impeachment, the two Houses of 
Parliament might retrospectively declare anything to 
be treason, according to their discretion, and punish it 
capitally. At any rate, considering that the influence 
of Shaftesbury in the Upper House was so great, and 
that Halifax and the respectable anti-exclusionists could 
not have defended or palliated the infamous conduct of 
Scroggs, had his case come to a hearing, he could not 
have got off without some very severe and degrading 
punishment. 

Although he escaped a judicial sentence, his character 
was so blown upon, and juries regarded him with such 
horror, and were so much inclined to go against his 
direction, that the Government found that he would 
obstruct instead of facilitating their designs against the 
Whig leaders, and that it was necessary to get rid of 
him. After the dissolution of the Oxford par- _ 

, * Reations for 

liament the Court was completely triumphant, cashiering 
and, being possessed for a time of absolute 
power, had only to consider the most expedient means 
of perpetuating despotism, and wreaking vengeance on 
the friends of freedom. Before long, Eussell, Sydney, 
and Shaftesbury were to be brought to trial, that their 
heads might pay the penalty of the Exclusion Bill ; but 
if Scroggs should be their judge, any jury, whether 
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iMchelor. After languishing, in great misery, till the 
25th day of October, 1083, he then expired, 
^without a relation or friend to close his eyes. 
He was buried in the parish church of South Weald; 
tihe undertaker, the sexton, and the parson of the parish, 
alone attending the funeral. He left no descendants ; 
dnd he must either have been the last of his race, or his 
Collateral relations, ashamed of their connection -with 
Mm, had changed their name, — for, since his death, 
there has been no Scroggs in Great Britain or Ireland. 
The word was long used by nurses to frighten children ; 
and, as long as our history is studied, or our language 
is spoken or read, it will call up the image of a base 
and bloody-minded villain. With honourable His charao 
principles, and steady application, he might ^^' 
have been respected in his lifetime, and left an historical 
reputation behind him. "He was a person of very 
e:tcellent and nimble parts,*'* and he could both speak 
and write our language better than any lawyer of the 
17th century, Francis Bacon alone excepted. He seems 
to have been little aware of the light in which his 
judicial conduct would be viewed ; for it is a curious 
fact that the published Reports of the State Trials at 
which he presided were all revised and retouched by 
himself t ; and his speeches, which fill us with amaze- 
ment and horror, he expected would be regarded as 
proofs of his spirit and his genius. Thank Heaven, we 
have no such men in our generation : it is better for us 
to contemplate dull, moral mediocrity, than profligate 
eccentricity, however brilliant it may be. J 

Scroggs may be considered as having been of some 
hise to his country, by making the character of a wicked 

* Wood. gained to receive 150 guineas for the 

f One of the charges against blm w&s Report of Sir George Wakeman's trial, 

Ibat he made a traffic in selling to book- and 1 00 guineas more if it was not finished 

sellers the exclusive right of publishing In one day. 

trials before him. It was said he bar- ^ See 8 St. Tr. 163>224. 
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CHAPTEE XX. 

LIFE OF LORD CHIEF JUSTICE PEMBERTON. 

Thb career of oxir next Chief Jnstioe is more chequered 
"by extraordinary vicissitudes than that of any legal 
dignitary mentioned in the annals of West- q^^^^ ^^ ^e 
minster Hall. While yet a yonth^ he had career and 

character of 

-wasted his substance by riotous living, and sir Prands 
in^curred enormous debts. Without education, ^ 

without character, without friends, a slave to the 
w^orst propensities and habits, he was deprived of 
his liberty, and became the associate of the most pro- 
fligate of mankind. As the law then stood, there were 
no means of ever obtaining his liberation without 
satisfying the demands of his creditors, and there seemed 
a certainty that he must sink deeper and deeper in 
misery and in depravity till he expired in his cell. But 
a prison served him for a school, for a university, and 
for an inn of court. Here he became an elegant scholar, 
a profound lawyer, and qualified to run the race of 
honourable rivalry with those who had taken full ad- 
vantage of regular tuition and training. By his own 
exertions, while still a prisoner, he not only maintained 
himself creditably, but made an arrangement for the 
discharge of all his pecuniary engagements. Starting 
at the bar, though he was at first taunted as a " gaol- 
bird," he was soon run after as a distinguished ad- 
vocate; and he attained the highest honours of his 
profession. When he was placed on the bench and it 
might have been thought that his adventures were at 
an end, the remarkable strokes of adverse and auspicious 

VOL. II. T 
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Hiondon, and had died while still a young man, leaving 
& oonsiderable fortune to be divided among ^is origin 
fi've infant children. These were all carried wid educa-: 
off by the small-pox except Francis, in whom, ""* 
tlierefore, the whole property centred. It woxdd have 
l>een well for him if his mother had died at the same 
time ; for she was a silly woman, and spoiled him by 
exoessive indxdgence. After her husband's death, she 
took a house in the town of St. Alban's, where she had 
some relations; and young Frank was put to school 
there. His parts were very lively, and he could learn 
znxich in a little time ; but he was sickly, and, under 
pretence of nursing him, she kept him almost constantly 
idle at home. At fifteen he could read and write pretty 
-well, and had picked up a little smattering of Greek 
and Latin. He was then sent to Emanuel College, 
Cambridge,* and there he remained above four At dm. 
years ; but, although he contrived to take the ^^^^^ 
degree of B.A., it was remarked by his tutor, Dr. 
Benjamin Whitchcote, that, " notwithstanding all the 
pains taken upon him, from his giddiness, and the 
dif&culty of fixing his attention, when he left Cambridge 
he had little more knowledge of books than he brought 
with him from St. Alban's." 

To finish his education it was resolved to send him 
to an Inn of Court; and on the I4th of He is entered 
October, 1645, he was admitted a member of *f the 
the Honourable Society of the Inner Temple.f 
There was no expectation of his following the law as a 
profession ; but, the civil war being extiaguished, young 
men of family and fortune again attended " EeadLngs " 
and " Moots," that they might acquire enough of law to 
qualify them to manage their estates and to act as 
Justices of the Quorum. 

* Admitted 12tli August, 1640. P^mberton, of St. Alban's in the county 

t He is deecribed as son of Badiil|di of Herts, Esq. 

T 2 
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revelry going forward, and he recognised faces that he 
had seen in the haunts of vice which he had been in 
tite habit of frequenting. He was obliged to pay the 
garnish which they demanded of him ; but he resolutely 
refused to join in their orgies. He awoke, as it were, 
£rom a dream, and was at first almost entirely over- 
powered by the horrors of his situation. He used after- 
guards to relate ''that some supernatural influence 
seemed to open his eyes, to support him, and to make a 
new man of him." He contrived to get a Hisrefor- 
small dismal room for his own use without a "******°- 
<dium, and in this he shut himself up. He tasted no- 
thing but the bre€id and water which were the prison 
allowance; and his share of some charitable doles 
ariBing from fees on the last day of term, and other 
such sources, he gave away to others. What we have 
ehiefly to admire is, that he nobly resolved to supply 
•die defects of his education, — ^to qualify himself for his 
profession, — to pay his debts by industry and economy, 
— and to make himself respected and useful in the 
world. The resolution was formed in a hot fit of 
^ithusiasm, but it was persevered in with cool courage, 
unflinching steadiness, and bnlliant success. He was 
able to borrow books by the kindness of a friend of his 
father's who came to visit him. Bitterly regretting the 
opportunities of improvement which he had n^lected 
at school and at college, he devoted a certain number 
of hours daily to the classics and to the best English 
writers —taking particular delight in Shakspeare's plays, 
although the acting of them had ceased, and they were 
not yet generally read. The rest of his time he devoted 
to the Year-Books, to the more modem Eeports, to the 
Abridgments and to the compiling of a huge Common- 
place Book for himself, which might have rivalled 
Brooke, EoUe, and Fitzherbert. His mode of life was 
observed with amazement and admiration by his feUow 
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xng into a very rational arrangement with his principal 

OTeditors. After pointing out to them the 

xfctter impossibility of their being ever satisfied ur^^-meSt 

Tvkile he remained in custody, he explained ^uoreand 

'to them the profitable career which was la discharged 

* out of pruon. 

l>efore him if he could recover his liberty, and 
lie assured them of his determined pnrpose to pay them 
all every farthing that he owed them the moment that 
it vras in his power to do so. Accordingly the Jew, after 
stipulaiing for compound interest, and taking a fresh 
security, signed a warrant for entering satisfaction, and, 
all the detainers being withdrawn, Pemberton coxddagain 
see the green fields and breathe the pure air of heaven.* 
The creditable employment of his time in prison 
became well known in the Inner Temple Hall, and he 
-was welcomed there very cordially. Imprisonment for 
debt was by no means so degrading then as we are apt 
to suppose. Even so late as the reign of George m. 
a great leader of the Western Circuit was often 
obliged to avail himself of his privilege to be free from 
arrest; and I myself have conversed with men who 
remembered an eminent conveyancer, and an eminent 
special pleader, both continuing in very extensive busi- 
ness while confined in the King's Bench prison. Pern- 
berton*s errors were regarded as more venicd from the 
recollection of his extreme youth when his debts had 
been contrsbcted, and of the manner in which he had 
been led astray by bad company. 

Having kept the requisite number of terms, and 
done all his exercises, on the 27th of Novem- ^e is caued 
ber, 1654, he was called to the bar.f Although t® ^^ *>*r. 

* At this time there were no ** Bales The fkmoos treatise called Flexa was 

ef the Reet," or district reund the prLion written by a lawyer confined in the Fleet 

considenid to be part of it ; and all com* in the reign of Edward i. 
mitted to It were kept in Malou et arcCfl f Books of Inner Temple — ^from whidi 

emtodid, . This was not the first instmce it appears that he was called to the bench 

of legal studies going on within its walls, on the 5th of Fetouary, 1671, and was 
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liordfl, in which members of the House of Commons 
were respondents. 

Now arose a dispute between the two Houses for the 
possession of his body, which had nearly 00^4^31^1^,^ 
ended in civil war. In spite of a resolution wm between 

tlic two 

ai the House of Commons that it would be Houses of 
a breach of their privileges for any lawyer p*'^**™^*- 
to act in these appeals, Serjeant Pemberton, with 
becoming spirit, appeared at the bar of the House 
of Lords and argued stoutly for his clients. The Com- 
mons therefore voted that he had been guilty of a 
breach of their privileges, and ordered him to be taken 
into custody by the Serjeant-at-arms ; but as soon as 
the order had been executed, the Lords passed a counter- 
jcesolution that it was a breach of their privileges to 
molest him for doing his duty xinder their sanction, — 
and ordered the officer of their house, the Usher of the 
Black Bod, to set him at liberty. It so happened, that 
the two champions met in the Court of Bequests when 
the Serjeant-at-arms was conducting Pemberton to 
eafer custody. The Usher of the Black Bod, with his 
attendants, gave the assault on the Serjeant-at-arms, 
who fled ignominiously, and Pemberton was the prize 
of the victors. The Commons, in a fury, passed a 
violent resolution against the pusillanimity of their 
officer, and ordered that the man who had defied their 
power should be iiomediately recaptured. Serjeant 
Pemberton, not aware of this proceeding, and thinking 
that the danger was over, returned next morning to 
the practice of his profession in the Court of Common 
Pleas; but Speaker Seymour, who had been deeply 
mortified by the abasement of the assembly over which 
he presided, as he walked up Westminster Hall to 
occupy the chair, spied Serjeant Pemberton wearing his 
coif and party-coloured robes, — ran up to him, seized 
him, and, with the assistance of some messengers who 
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pro£igate measures of the Cabal, and the snoceeding 
acLzuinistrations were little more to his mind ; but he 
co2isidered Shaftesbury, the leader of the patriots, as 
tlie most unprincipled statesman of the times, and he 
-would sooner have died in obscurity than enlist under 
liis banner. On the contrary, he professed a respect for 
tlie Earl of Danby, and he was loud in bestowing praise 
on Lord Chancellor Nottingham, who had proved him- 
self the reformer, or rather founder, of our Equity 
oode. 

"With such scruples and such moderation, there seemed 
as yet little chance of his ever being made a 
Chief Justice in those violent times; but, ©n^thf 'bench 
enjoying much reputation as a lawyer, and f^^^^ 
liaving given no offence to either side, there ^^p^^*^ ^» 
•was little surprise expressed when he was 
made a Puisne Judge of the King's Bench, and was 
knighted. The object of his promotion probably was to 
support the dignity of that Court which had been very 
much lowered by the ignorance and brutality of Chief 
Justice Scroggs. 

* Sir Francis gave satisfaction both as a Civil and 
Criminal Judge. In the former capacity, he caused 
some grumbling among the old stagers by showing, as 
they alleged, too little respect for precedent and au- 
thority ; but he was deeply versed in jurisprudence as 
a science, and he thought it better to be governed by a 
right principle than by a wrong decision. He sat both 
in the King's Bench, and at the Old Bailey, on the trial 
of the principal persons said to be implicated in the 
Popish Plot. 

Sometimes he gently interfered to mitigate the fe- 
rocity of his Chief, — as when he prevailed in having a 
chair placed for a prisoner at the bar who was unable 
to stand ; * and when he got off a bookseller, convicted 

• 7 St. Tr. 832. 
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of publisldng a libel, with fine, imprisonment, and pil- 
lory, — ^whom Scroggs wished likewise to have whipped 
publicly at the cart's tail.* But he never took a bold 
part in seeking to discredit false witnesses, and to save 
innocent lives. He thought that there was some founda- 
tion for the story of the Popish Plot, although it might 
be greatly exaggerated. For this reason, he would not 
join Scroggs when that miscreant, to please the Govern- 
ment, suddenly wheeled round, and represented Oates 
and Bedloe as evil spirits, after having hailed them as 
guardian angels. Thus he gave mortal offence, not 
He is dift. ^^^ ^ Scroggs personally, but to the Govem- 
piaceci,and mcut, and in less than two years from the 

returns to^ ni* 'xai. -i 

the bar. time of his appointment he was angrily 
Feixn.iMo. dismissed-t 

He returned to the bar, and practised in the Com- 
mon Pleas before Lord Chief Justice North. Says 
Boger, — "However some of his brethren were apt to 
insult him, his Lordship was always careful to repress 
such indecencies ; and not only protected, but used him 
with much humanity ; for nothing is so sure a sign of a 
bad breed as insulting over the depressed." J * 

He immediately recovered his practice, and was in 
higher estimation than ever. But, with his usual 
caution, he refrained from taking part in the tre- 
mendous struggle which now arose respecting the ex- 
clusion of the Duke of York from the throne ; saying, 
** that it was the part of a good subject to respect here- 
ditary right, and to leave any question for altering 
hereditary succession to the King and the Parliament." 

On his leaving the Bang's Bench," that court fell into 

• Y St Tr. 932. % Life of Guilford, fl. 126. The 

f Burnet eays that "he was turned blc^apher, with hit usual inaccuracy, 

out entirely by Scroggs's means;" but refers to Pembertoii's second return to. 

oflfenoe was taken by the ministers, that the bar after Guiirord, holding the great 

he did not sufficiently run at the Popish seal, had ceased to preside in the Common 

Plot, which the Sling now ventured Pleaa. 

openly to ridicule. 
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deeper and deeper disrepute; and, that the state pro- 
secntions meditated after the Bang's triumph on the 
dissolution of the Oxford Parliament might be carried 
on with any chanoe of success, it was indispensably 
necessary that a new Chief Justice should be substi- 
tuted in the place of Scroggs. After long deliberation 
and doubt, it was resolved to offer the place to Sir 
Francis Pemberton. Much reliance was placed on his 
gratitude if he should receive so high a favour : and it 
'was hoped that his fair character might insure him 
extraordinary weight with juries. On receiving Lord 
Nottingham's letter, announcing the King's He is offered 
commands, his perplexity was greater than ^,^^®' 
liis pleasure. He was not ignorant that ortheioiig't 
Fitzharris's trial for high treason was 
pending; that it involved an important question 
of privil^e between the Crown and the House of 
Commons; that it was sure to be followed by others 
in which the King was passionately eager to succeed ; 
and that the Whigs against whom they were to be 
directed, although at present prostrate, were still the 
heads of a powerful party. He saw at a glance the 
delicate and difficult situations in which, as the first 
Criminal Judge of the land, he was sure to be placed ; 
diismissal threatening him on one hand, impeachment 
on the other. Knowing himself, he dreaded the 
struggles in his own breast, — his want of moral 
courage, — and the peril of his doing something dis- 
honourable, of which he might for ever after repent. 
But to renounce the glory after which he h&d so long 
aspired, of hisiving his name enrolled among the Chief 
Justices of England, — to lose the opportunity of making 
himself a name as a great magistrate, — to forego the 
hope of being able to amend the administration of the 
law, by enlightening and softening the Government, 
which, as it was now strong, might easily afford to be 



286 REIGN OP OHABLES n. Chap. XX. 

merciftil, — ^wliile he might be obscurely wrangling at 
the bar with brother Serjeants, to see an unprincipled 
rival grasp the preferment ! — ^He sat down, 
heaitution Ue wrotc an acceptance, and on the first day of 
^^^^ ^ Easter Term, 1681, he was installed in the 
office with the usual solemnities.* 

He was hardly warm in his seat, when Fitzhanis's 
H.» tries Fits- ^^^^ ^^^ ^E^ treason came on before him; 
^'•^^o'* ^ and although he had been promoted chiefly 
that he might conduct it with partiality, hws 
finished it to the King's entire satisfaction, and without 
any damage to his own character. 

Fitzharris was a consummate scoundrel, who had 
offered himself as a witness to both parties, who had 
deceived both parties, and whom both parties had 
wished to hang ; — the courtiers, by indictment for high 
treason, according to the course of the common law, — 
the exclusionists, by parliamentary impeachment. At 
the Oxford Parliament, the impeachment was voted by 
the Commons, and rejected by the Lords ; and two days 
afterwards came the dissolution. 

In the month of April following, the Attorney 
General prepared a bill of indictment for high treason, 
to be presented to the grand jury of the county of 
Middlesex. In charging the grand jury, the Chief 
Justice said, "You ought not, and cannot, take any 
notice of any votes of the House of Commons. You are 
sworn to inquire of the matters given you in charge. 
By the opinion of all the Judges you are bound to find 
a true bill, if there be evidence enough before yon to 
prove the charge." 

The prisoner having afterwards pleaded the pendency 
of the impeachment in abatement, by way of showing 
that the Court of King's Bench had not jurisdiction to 
try him, and the Attorney General having demurred, 

• 2 Shower, 159 ; 1 Ventris, 354. 
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the question was argued at prodigious lengtlL One 
Judge was inclined in favour of the plea, but it was 
overruled, Pemberton merely saying, "My brother 
Jones and my brother Eaymond agree with me that it 
is bad." 

Upon the merits, a strong case was made out against 
Fitzharris on his own confessions, for he had pretended 
to be an accomplice in the Popish Plot, and his scheme 
had been to make money by falsely ckccusing himself 
and others. It was likewise proved against him that 
he had printed a pamphlet advising that the King 
should be assassinated. He represented that he hsul 
been employed as a spy by the Government to distribute 
it among obnoxious persons, who were to be apprehended 
with copies of it in their pockets ; and he called as his 
witness the Duchess of Portsmouth, .who acknowledged 
that the King had given him money, although she swore 
that it was purely as a gratuity. Fitzharris was con- 
victed and executed. 

The trial was by no means creditable to any of those 
who were concerned in it ; but I cannot say that any 
peculiar blame was imputable to Chief Justice Pem- 
berton, for, during the whole proceeding, he perfectly 
preserved his temper, he laid down no bad law, and he 
cannot be accused of having perverted the facts. Yet 
he must have had a suspicion that the case, apparently 
made out for the Crown, was founded on collusion and 
artifice; and, although he so managed the trial as to 
escape public censure, his recollection of it must have 
caused him a pang for the rest of his days.* 

In the next important case which was tried He tries tbe 
before him he cannot be said to have violated catbuSc 
the law, but his conduct was discreditable to £SSd**^ 
him and to his country. The most Eeverend 
Dr. Oliver Plunket, titular Archbishop of Armagh, 

* 8 St. Tr. 245-436. 
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and Primate of the Eoman Catholic Church in Irel|U[id, 
a man of splendid abilities, profound learning, un- 
blemished life, genuine piety, and, what is more to the 
purpose, of unquestionable loyalty, — who was not only 
venerated by those of his own religious persuasion, but, 
having under four successive Lord Lieutenants exerted 
himself to preserve the peace of the country and to 
foster English connection, was respected by all en- 
lightened Protestants, — hskd been accused of being en- 
gaged in an Lish Popish plot, which was invented in 
imitation of that which h&d enjoyed such prodigious 
success in England. Listead of assassinating the King, 
burning London, &c., on which Oates and Bedloe had 
often dilated, their associates imputed to the Irish 
Catholic Primate that he had invited a French army to 
land at Carlingford, that he had enrolled and trained 
70,000 native Wshmen to join it, and that, with the 
combined force, all Protestants in the island were to be 
extirpated, and Ireland was to be created into an in- 
dependent Catholic state. There were absurdities and 
impossibilities in this plan so palpable, that no one, 
with local knowledge upon the subject, could have 
believed in its existence; and the prelate must have 
been safe in the hands of any Irish jury. Therefore, — 
under an English act of parliament, passed in the reign 
of Henry VIII., which gave a right to try in England 
high treason committed in any of the dominions of the 
Crown, — after he had been confined some months in 
Dublin, he was brought over to London in bonds, and 
lodged in Newgate. A prosecution for high treason 
was then commenced against him before the Court of 
Bang's Bench at Westminster. 

On his arraignment, he pointed out the extreme hard- 
ship and injustice of being carried away from his native 
land, and brought to be tried among strangers, who 
were not only ignorant of his character, but were very 
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imperfdctly aoquainted witli localities, circumstances, 
and customs, upon wluch the credibility of the wit- 
nesses against him must greatly depend, and who might 
bave a strong prejudice against him, his country, and 
his religion :-^ 

Pemberton, C» J, : " Mr. Plunket, you shall have as fair a 
trial as if you were io Ireland. Tou are here by a statute not 
made on purpose to bring you into a snare, but an ancient 
statute, and not without precedents of its having been put in 
execution before your time ; for your own country will tell you 
of 0*Roorke and several others that have been arraigned and 
condemned here for treason done there. Tour trial shall be by 
honest persons according to the laws which obtain in thlis 
kingdom." 

The Archbishop prayed that his trial might be post- 
poned for ten days, because,, by reason of skdverse winds, 
his witnesses had not arrived ; but he was told by the 
Chief Justice that a longer time had been allowed him 
to prepare for trial than was usual in such cases. Thus 
commenced the address of Sir Eobert Sawyer, the 
Attorney General : — " May it please your Lordships, 
and you, gentlemen of the jury, the character this 
gentleman bears, as primate under a foreign and 
usurped jurisdiction, will be a great inducement to you 
to give credit to that evidence which we shall produce 
before you to prove his guilt. He obtained this very 
preferment upon a promise to raise 60,000 men in 
Ireland for the Pope's service, to settle Popery there, 
and to subvert the government." And in the same 
strain he continued, without any check from the bench. 
It was in vain that the Archbishop pointed out the 
utter impossibility of a French army being landed at 
Carlingford, and the preposterous nature of the charge 
that he had drilled 70,000 armed men, as he had only 
used spiritual weapons against impiety and vice. The 
fatal verdict being recorded. Chief Justice Pemberton 
thus pronounced sentence : — 

VOL. II. u 
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*' Look yon, Mr. Plunket, you have been here indicted of a 
very great and heinous crime— the greatest and most heinous of 
all crimes — and that is, high treason ; and, truly, yours is of the 
highest nature ; it is a treason, in truth, against God and your 
King, and the country where you lived. You have done as 
much as you could to dishonour God in this case; for the 
bottom of your treason was, your setting up your false religion, 
than which there is not anything more displeasing to G(^ or 
more pernicious to mankind, a religion which is ten times worse 
than all the heathenish superstitions, the most dishonourable 
and derogatory to God and his glory of all religions or pretended 
religions whatsoever, for it undertakes to dispense with God's 
laws, and to jjardon the breach of them ; so that, certainly, a 
greater crime there cannot be committed against God, than Uvt 
a man to encourage its propt^ation. I do now wish you to 
consider, that you are near your end. It seems you have lived 
in a false religion hitherto ; but it is not too late at any time to 
repent. I trust you may have the grace to do so. In the mean 
time, there is no room for us to grant you any kind of mercy, 
though I tell you we are inclined to pity all malefactors." 
Archbishop : ** If I were a man such as your Lordship conceives 
me to be, not thinking of God Almighty or heaven or hell, I 
might have saved my life, for it has been often offered to me 
if I would confess my own guilt and accuse others ; but, my 
Lord, I would sooner die ten thousand deaths." Chief Justice : 
" I am sorry to see you persist in the principles of that false 
religion which you profess." Archbishop: "These, my Lord, 
are principles that even God Almighty himself cannot dispense 
withaL" Chiff Justice : " Well, however that may be, the 
judgment which we must give you is that which tibe law pre- 
scribes, * you must go from hence, to the place from whence you 
came, that is Newgate, and from thence you shall be drawn 
through the city of Ix)ndon to Tyburn ; there you shall be 
hang^ by the neck, but cut down before you are dead,' " &c. &c. 
ArMishop : ** I hope I may have this fevour, for a servant and 
some few friends now to be with me." Chief Justice : ** I know 
nothing to the contrary. But I would advise you to have some 
minister to come to you, some Protestant minister. We wish 
better to you than you do to yourself." Archbishop: **God 
Almighty bless your Lordship I And now, my Lord, as I am a 
dead man to this ^orld, and as I hope for mercy in the next, I 
was never guilty of any of the treasona laid to my charge, as you 
will know in due time." 

The sacraments having been administered to him 
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according to the rites of liis cliurch by a brother con- 
vict, the Archbishop was, a few days afterwards, drawn 
through the streets of London on a hurdle, and, having 
again protested his innocence and forgiven his enemies, 
he was put to death with all the revolting cruelties 
enumerated to him when he received sentence. Pro- 
testant zeal only desired one addition to the sacrifice 
— that the victim should have been decked in full 
canonicals as Popish Primate of all Ireland.* 

For some unaccountable reason, the Government was 
incensed against Plunket, and therefore Pemberton 
convicted him according to the rules of law. Mr. Fox 
observes, that " the King, even after the dissolution of 
his best parliament, when he had so far subdued his 
enemies as to be no longer under any apprehensions 
from them, did not think it worth while to save the 
life of Plunket, of whose innocence no doubt could be 

entertained." t 

I now come to the most exceptionable passage in the 

life of Chief Justice Pemberton. While the 
King was nearly indifferent about Plunket, to induce 
he was more eager than he had ever been in ^J^^^' d 
pursuit of any object during his reign,— to ^e^t*^^',n«t 
bring Shaftesbury to the scaffold; and this Lord saaites- 
he knew would be accomplished as soon as he 
could get a bill of indictment found against him by a 
grand jury, for the doomed patriot would then have 
perished by a partial selection of peers in the Court of 
the Lord High Steward. To induce the grand jurors 
to find the bill, Pemberton, although, as a lawyer, he 
was well aware that they ought first to have had a 
primd facie case of guilt made out, thus addressed 
them: — 

*' Look ye, gentlemen, I must tell you that which is referred 
to you is to consider whether there be any reason or ground for 

* 8 St Tr. 447-^0. t Fox's Histocy of James IL 
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the King to call to aoconnt those who are accused ; if there he 
probable ground, it is as much as you can inquire into. Where 
there is no kind of suspicion of a crime, nor reason to believe 
that the thincj can be proved, it is not for the King's honour to 
call men to account ; but a probable cause is enough. As it is 
a crime to condemn innocent persons, so it is a crime as great to 
acquit the guilty. That Goi who requires the one, requires 
both ; and let me tell you, if any of you shall be refractory, and 
will not find a bill where there is a probable ground for an 
accusation, you do thereby intercept justice, and make youp* 
selves criminals.** 

Contrary to usage and law, lie further ruled that the 
witnesses on whose evidence the grand jury were to act 
should be examined in open court ; and, in conjunction 
with North, who outdid him in servility, he resorted 
to the most unworthy arts of intimidation and cajolery 
to obtain the finding of a true hill ; but the juries were 
still returned by Whig sheriffs, the franchises of the 
City of London remaining in force. The bill viras 
returned ignoramus, and Shaftesbury was saved.* There 
is no more striking proof of the depraved state of public 
morality in those days than that, after such an instance 
of dastardly compliance with the wishes of the King, 
Pemberton should still have been considered a judge 
to be respected, by comparison, for independence and 
integrity. 

Whether he thought that, on the last occasion, he 
had gone too far to please the Government, 
Qreyde ^^ ^^^ ^^^ wished to seizB an opportunity of 
Se »S*°tion P^^^^^S ^^ * show of impartiality, I faiow 
of Lady not ; but, on the trial of Lord Grey de Werke, 
Berkeley. indicted before him for carrying off and se- 
ducing the Lady Harriet Berkeley, daughter of 
the Earl of Berkeley, — although the King was desirous 
of a conviction because the defendant was a Whig, Chief 
Justice Pemberton conducted himself unexceptionably. 

* 8 St. Tr. 759-842^ Liyet of Chancellors, Ui. ch. zc. 
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He properly ruled that the young lady herself was a 
competent witness; and, in summing up to the jury, 
ie said — 

" The question before you is, whether there was any unlawful 
solicitation of this lady's love, and whether there was any in- 
veiglement of her to withdraw herself and run away from her 
father's home without his consent, and whether my Lord Grey 
did frequent her company afterwards ? Her mother and sisters 
make out a strong case to support the indictment; but she 
denies it all, and I must leave it to you which story you will 
believe." 

After the trial was over, Pemberton, with great spirit, 
quelled a riot which arose in Westminster Hall respect- 
ing the custody of the Lady Harriet, her father laying 
hold of her against her will, and she, in collusion with 
her paramour, pretending that she was married to 
another man, who claimed her. Swords were drawn, 
and a conflict was begun, but the Chief Justice sternly 
rebuked the combatants, and by his interposition tran- 
quillity was restored without effusion of blood.* 

It might have been supposed that the King and his 
ministers would have had confidence in Chief 
Justice Pemberton, but, in spite of the zealous p^berton'a 
assistance he had given in the plan to hang ^^^^ 
Lord Shaftesbury, he was now removed from Chief Justice 
his office as untrustwortiiy. While the char- Bench, 
ters of the City of London remained by which 
the citizens were empowered to elect sheriffs, who re- 
turned juries both for the City of London and for the 
County of Middlesex, there was no certainty that the 
best endeavours of the most obsequious judges to cut 

* 9 St Tr. 127-186. Macaolay de- pablicmaii; bat in that age the standard 

scribes this as ** a scene unparalleled in of morality among the great was so low, 

oar legal history. The seducer appeared and party spirit was so violent, that 

with dauntless front, accompanied by Grey still continued to have considerable 

his paramour. Nor did the Whig Lonto influence, though the Puritans, who 

flinch from their Mend's side even in formed a strong section of the Whig 

that extremity. In our time such a trial party, looked somewhat coldly upon 

would be fatal to the character of a him."— *Yol. L pp. 529, 630. 
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off Whig leaders might not be rendered abortive by a 
The London oonscientious verdict. A quo warranto suit 
Quo wak- bad, therefore, been instituted, for the purpose 

of having all the charters of the City declared 
forfeited, so that the King might remodel its mnnicipal 
constitution in the way best calculated to gain his own 
ends. This suit had been advised by the subtlest of 
special pleaders — Edmund Saunders, and he had drawn 
the quo warranto, and conducted all the proceeding as 
counsel for the Crown to the stage where it was ripe 
for being finally argued and determined in the Cottrt of 
King's Bench. The constitution. of the country was 
supposed to depend upon the result- If the citadel of 
freedom should be taken in the assat^t, despotism wotdd 
be permanently established; but faSure would revive 
agitation, and might render the calling of a parliament 
indispensable. "^ 

Every thing depended on the Chie\ Justice of the 
King's Bench. Had the prosecution bee^ well founded, 
Pemberton would have been very readily trusted with 
it; but, unfortunately, all lawyers knefr that if the 
slightest regard were paid to the principled of law or to 
former decisions, there must be judgment ^in favour of 
the City of London. The courtiers wer^ aware that 
Pemberton was not entirely devoid of conscience, and 
that there were limits to his aberrations frokn rectitude 
beyond which he would not trespass. To Jgiv© him a 
chance, he was sounded by the Attorney jG^neral, in 
a manner not unusual, respecting the qmo warranto 
against the City, — when he returned an| ambiguous 
answer. 

The bold resolution was takei 

him, and to substitute for hi] 

Saundeks, about whom there c^ 

misgiving. Notwithstanding 
merits and past services, he would at on< 
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Chief Justice 
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reduced to the ranks, bat it luckily happened that the 
Inferior ofBce of Chief Jnstioe of the Common Pleas was 
'vacant. This was ofTered to him as a aolatium, and he 
lud the meanness to accept it. Sir Thomas Raymond, 
in giving an accx>Qnt of Sannders's installation, says " he 
-was plaoed Chief Jostioe of the said Court in the room 
of Sir Francis Pemberton, who was the day before sworn 
Chief Justice of the Common Pleaa at hu ovm desire, 
for that it is a place (tho' not so hononrable) yet of 
more ease and plenty, as the Lord Keeper said in his 
speech to Saunders." • But, says Koger North, who had 
a spite against Pemberton, " the truth is, it was not 
thought any way reasonable to trust that cause, on 
whiph the peaoe of the GoTemment so mncJi depended, 
to a chief who never showed so much r^ard to the law 
as to his will, and notorious as he was for little honeety, 
boldness, cunning and inoontiolable opinion of himself." 
It may be amusing to read hia arguments by which such 
proceedings were gravely and unblushingly defended :— ^ 

" It vill be proper to solve a question much toswd about in 
those daja, whether the Court was not to blame for appoJotinK 
men to places of jnc^meDt where great matters of law and of 
mighty coneequence depended tn be heard and determined, 
wboae opinioua were known beforehand. All govemmenta must 
be entrusted with power, which may be used to good or ill 
purpoaa. Here a government is beset with enemies ever 
watching for opportunities to destroy it, and having a power 
to choose whom to tmst, the taking up men whose principles 
are not known ia more than an even cnanoe that enemies are 
taken into their bosom. Would they not he sure of men to 
judge whose understanding and principles were foreknown? 
What is the use of power but to secure jnatice ? It ia a maxim 
of law, that fraud it not to be auigned in law/vl acta. If 
govenunents secure their peace by dotug only what is lawful 
to be done, all is right. If they enffer encroachments, and at 
length dissolution, for want of using such powers, what will 
it be called but stupidity and folly?" t 

• Sli T. lUrmond, «». f Lift ol Oalllted, U. Ul. 
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Sir Francis Pemberton being thns removed from the 
office of Chief Justice of the King's Bench to make way 
for one who not only had never been in office before and 
hfiwi not even worn a silk gown, but besides wcwb of the 
lowest origin and of the most vulgar habits— felt the 
degradation keenly, and, instead of rejoicing in his 
slender integrity, expressed regret that he had not been 
more uniformly complying. But if he was to walk 
behind Saunders, who had " nine issues in his back," i% 
was some consolation to him that he was to be still ** My 
Lord," and to receive higher emoluments than he could 
, _ expect at the bar. He was sworn in Chief 

Jan. 13. ^ 

Justice of the Common Pleas, at the Lord 
Chancellor's private house, — ^to avoid speeches in open 
court, which might have been very awkward on both 
sides.* 

The Quo Warranto proceeded. Judgment was given 
against the City ; all its charters, granted by so many 
sovereigns, were declared to be forfeited ; all its privi- 
leges were annihilated ; and the government had no'w 
the unlimited power of packing juries in London and 
Middlesex.'!' 

But Saunders had lost his life in the wound which 
,-^_ he had inflicted on the constitution, and the 
Office of office of Chief Justice of the King's Bench 
SihcKin^ '^as again vacant. It might have been re- 
Bench^ogaia gtored to Pcmberton had there not been 
another candidate for it, who was destined to 
throw into the shade all past judicial delinquency. 
Some months intervened before the new law arrange* 
ments could be completed. Li this interval the Eye^ 
Rye-house housc Plot was discovered, and, those impli- 
^^^ cated in it being about to be tried, Pem- 

berton was placed at the head of the Commission, 
the Government thinking that, notwithstanding his 

* sir Thomas Raymond, 261 ; Bnmet, 0. T. U. 185, 188. f 8 St. Tr. 1039. 
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seoEret resentment, he had motives sufficient to keep him 
-steady in the hope of restitution and the dread of further 
disgrace. 

The case of Colonel Walcot was taken first ; and here 
there was no difficulty, for he hswi not only Tri«i of 
joined in planning an insurrection against ^**~'- 
the Government, but was privy to the design of as- 
sassinating the King and the Duke of York, and, in 
a letter to the Secretary of State, he had confessed his 
oompUdty, and offered to become a witness for the 
Crown. This trial was meant to prepare the public 
mind for that of Lord Eussell, the great LordRos- 
ornament of the Whig party, who had carried *^^'" ^^^^ 
the Exclusion Bill through the House of Commons, 
and, attended by a great following of Whig members, 
had delivered it with his own hand to the Lord Chan- 
cellor at the bar of the House of Lords. Li proportion 
to his virtues was the desire to wreak vengeance upon 
him. But the object was no less difficult than desirable, 
for he had been kept profoundly ignorant of the in- 
tention to offer violence to the royal brothers, from the 
certainty that he would have rejected it with abhor- 
rence ; and although he hswi been present when there 
were deliberations respecting the right and the ex- 
pediency of resistance by force to the Government after 
the system had been established of ruling without 
parliaments, he hskd never concurred in the opinion that 
there were no longer constitutional means of redress, — 
much less had he concerted an armed insurrection. 
Notwithstanding all the efforts made to return a pre- 
judiced jury, there were serious apprehensions of an 
acquittal. 

Pemberton, the presiding Judge, seems to have been 
convinced that the evidence against him was insufficient ; 
and although he did not interpose with becoming vigour, 
by repressing the unfair arts of Jefi&eys, who was leading 
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oounsel for the Grown, and although he did not stop 
J . ^g the proBeoution as an independent judge -would 
Goarteoiw do in modem times, he cannot be accnsed of 
ofP^i^n *^y perversion of law ; and, instead of treat- 
RniS? ^^ *^® prisoner with brutality, as was Tvished 
and expected, he behaved to him with conrtei^ 
and seeming kindness. 

Lord Bussell, on his arraignment at the sitting of the 
Court in the morning, having prayed that the trial 
should be postponed till the afternoon, as a witness for 
him was absent, and it had been usual in such case to 
allow an interval between the arraignment and the 
trial, Pemberton said, "Why may not this tried be 
respited till the afternoon ? " and the only answer being 
tie insolent exclamation " Pray call the jury," he mildly 
added, "My Lord, the King's oounsel think it not 
reasonable to put off the trial longer, and we cannot put 
it off without their consent in this case." 

The following dialogue then took place, which intro- 
duced the touching display of female tenderness and 
heroism of the celebrated Eachel Lady Bussell assisting 
her martyred husband during his trial — a subject often 
illustrated both by the pen-and the penciL 

Lord Russell : " My Lord, may I not have the use of pen, 
ink, and paper ? " Pemberton : " Yes, my Lord." Lord Bussell : 
"My Lord, may I not make use of any papers I have?" 
Pemberton: "Yes, by all means." Lord BwseU: "May I 
have somebody write to help my memory ? " Attorney General : 
" Yes, a servant." Lord Bussell : " My wife is here, my Lord, 
to do it." Pemberton : " If my Lady please to give herself the 
trouble." 

The Chief Justice admitted Dr. Burnet, Dr. Tillotson, 
and other witnesses, to speak to the good character and 
loyal conversation of the prisoner, and gave weight 
to their testimony, notwithstanding the observation of 
Jeffreys that " it was easy to express a regard for the 
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l^in g while conspiring to murder lim." In Bumming 
"up to the jury, after alluding to the witnesses called by 
'ih.e prisoner " concerning his integrity and course of 
life," he said, — 

** Now, the question before you will be, whether, upon this 
■whole matter, you do believe my Lord Russell had any design 
tipon the King's life, for that is the material part here. It is 
given you by the King's counsel as an evidence of this, that 
he did conspire to raise an insurrection, and to surprise the 
King's guards, which, say they, can have no other end but to 
seize and destroy the King. It must be left to you upon the 
whole matter. You have not evidence in this case as you had 
in that tried yesterday, of a conspiracy to kill the King at the 
Rye. There, direct evidence was given of a consult to kill the 
King, which you have not here. If you believe the prisoner 
at the bar to have conspired the death of the King, and in order 
to that to have had the consults the witnesses speak of, you 
must fiud him guilty of the treason laid to his charge." 

The jury retired, and the courtiers present were in a 
state of the greatest alarm; for against Algernon 
Sydney, who was to be tried next, the case was still 
weaker; and if the two Whig chiefs, who were con- 
sidered already cut off, should recover their liberty, and 
should renew their agitation, a national cry might be 
got up for the summoning of Parliament, and a new 
effort might be made to rescue the country from a 
Popish successor. These fears were vain. The jury 
returned a verdict of Guilty, and Lord Bussell expiated 
on the scaffold the crime of trying to preserve the 
religion and liberties of his country. 

But Pemberton was not to be forgiven the anxiety 
he had occasioned. Notwithstanding the jj^^^,^^^ 
want of moral courage and the subserviency won to «•- 
he had displayed during Lord Russell's trial, ton fh)m 
complaint was truly made that hitherto there JS^* 
never had been an instance of a state offender, 
whom the Government were desirous of convicting, 
being treated with so much moderation, and being 
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allowed such a fair chance of escaping. . It was deter^ 
mined that Sydney should be tried before a Judge who 
would make sure work of him, and that as Pemberton 
had not taken warning by his removal from the office 
of Chief Justice of the King's Bench, and as he was so 
irreclaimably irresolute that no dependence could be 
placed upon him, he should be for ever deprived of all 
judicial employment. Accordingly a supersedeas passed 
the great seal, by which he was dismissed from the 
office of Chief Justice of the Common Pleas; Jones, 
untroubled by scruples, was appointed to succeed him ; 

and Jeffreys, promoted to be Chief Justice oi 

the King's Bench, was the remorseless mur- 
derer of Sydney.* At the same time Pemberton was 
expelled from the Privy Council, into which he had 
been admitted a member when he was made Chief 
Justice of the King's Bench. 

Before I again accompany him to the bar, I ought to 

say something of his decisions in civil cases 
to d^lSSSf. while he remained on the bench. Boger 

North's grudge against him, for having a 
hankering after honesiy and independence, leads him to 
say " he Was a better practiser than a judge ; for he had 
^ towering opinion of his own sense and wisdom, and 
rather made than declared law : I have heard his Lord- 
ship say, that in making law he had outdone King, Lords^ 
and Comnums,^* This jocular boast he very likely made, 
for it is quite consistent with his having done his duty 
as an enlightened magistrate. With us, the rules of 
property fixed by act of parliament bear an infinitesi- 
mally small proportion to those fixed by the common 
law, and the common law is made up of judicial de- 
cisions. New combinations of facts are constantly 
arising and producing new questions of law ; the deter- 
mination of each of these may be considered a new law, 

* 2 Shower. 318. 
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fbr it lays down a rule to be followed in time to come, 
and the reports of our courts of justice are far more 
voluminous than the statute book. Pemberton did not 
publish any of his own judgments, and he was by no 
means fortunate in having a good reporter ; but, making 
allowance for the inacctiracies and the barbarous dialect 
of Ventris, Shower, Sir Thomas Jones, and Sir Thomas 
^Raymond, he seems to have proceeded generally on sound 
principles of jurisprudence, and by no means to have 
been wanting in respect for the authority of his prede- 
cessors. The only bad decisions to be laid to his charge 
are those against the privileges of the House of Commons, 
for which he was punished by the Convention Par- 
liament, and which it will afterwards be my duty to 
explain. 

He was particularly celebrated as a good nisi prius 
judge. Sir Henry Chauncy says, " He would not suffer 
lawyers, on trials before him, to interrupt or banter 
witnesses in their evidence, but allowed every person 
liberty to recollect their thoughts, and to speak without 
fear, that the truth might be better discovered." * 

Although he was now in his sixtieth year, he resolved 
the third time in his life to begin to practise g^ ^ ^^^ 
at the bar; and, having been several years tim««wn- 
a Chief Justice, and called Lord PEMBERTON,t practice at 
he became once more Mr, Serjeant, 

He immediately again got into extensive business, 
and he was engaged in the most important trials which 
took place, both civil and criminal, till the landing of 
the Prince of Orange — a period of five years. He sat 
usually in the Common Pleas, but he occasionally went 
into the King's Bench, and practised before Jefl&^ys, 
notwithstanding their former squabbles when Pemberton 
was on the bench, and Jeffreys was at the bar.f 

* See Clutterbuck's Herts, i. 82. this day of Lord Ouke, Ixml Hale, and 

f The Chiefs were Lords simply by Lord Holt, 
their surnames. Hence we speak at % 10 St. Tr. 667. 
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The grand trial coming on which proximately pro- 
duced the Bevolntion, the ex-Chief Justicje 
He is counsel '^'^^^ counsel for the Seven Bishops, along with 
Btato*^^*^ a strange mixture of counsel of different 
parties and principles — Sawyer and Finch, 
who, as Attorney and Solicitor Greneral for Charles IL, 
had prosecuted Russell and Sydney; Pollexfen, the 
Whig Leader of the Western Circuit, who had shared 
with Jeffreys the obloquy of the "Bloody Assizes;" 
Levinz, who, returning to the bar when displaced fix)m 
the bench for a show of independence, was now induced 
to take a brief against the Crown by a threat of the 
attorneys that, if he refused it, he should never hold 
another; Treby, the ex-Recorder of London, who had 
been turned out when the City was disfranchised ; and 
Somers, hitherto only known fo:^ learning and ability 
by a few private friends,— hereafter to be immortalised 
as the author of the Bill of Rights, and the chief founder 
of the constitutional government under which we now 
live. They forgot all past differences and animosities, 
and nobly struggled in defence of their illustrious 
clients. Li ex-Chief Justice Pemberton was seen a 
wonderful union of zeal, discretion, learning, and elo- 
quence, and " through the whole trial he did his duty 
manfully and ably." * 

The first point which he made, when the Bishops 
Jime 16.1688. wcrc brought from the Tower and charged 
towhe^e? with the information, was, — " that they were 
wfre i^Siy illegally in custody, and therefore were not 
imprisoned, then bound to plead." 



Femherton, Serjeant : " Good my Lord, will you please to 
hear us a little to this matter ? *' L, C, J. : " Brother Pember- 
ton, we will not refuse to bear you — by no means — but not 
now; for the King is pleased, by his Attorney and Solicitor 
General, to charge these noble persons, my Lords the Bishops, 

* Macaulay's History, 1* 379. 
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with an information." Pemherton, Sfrjt: "Pray, my Lord, 
spare us a word : if we are not here as prisoners regularly before 
your Lordship, and are not brought in by due process, the Court 
has not power to charge us with the information; therefore we 
b^ to be heard on the question, whether we are legally here 
before you?" 

The objection being overruled, Pemberton offered a 
plea to be put upon the record " that the defendants, as 
peers of parliament, were privileged from arrest in such 
a case ; " but this the Court refused to receive, and the 
Bishops were obliged to plead not guilty. 

When the jury bad been sworn, the charge was 
opened against the defendants that they had 
written and published, in the county of Mid- 
dlesex, a false, malicious, and seditious libel (meaning 
the respectful Petition which they had presented to the 
King, praying that his Majesty would recal his order 
for the clergy to read the Declaration of Indulgence, 
issued contrary to the Test Act).* But the first 
difficulty was to prove their signatures to the Petition, 
and an acquittal was about to take place, when the 
Crown counsel put into the witness-box Mr. Blathwayt, 
the clerk of the Council, who swore that, when they 
were summoned before the King, they owned their 
signatures to the Petition; but Pemberton 
insisted, in cross-examination, upon having all aw<xS* 
that had passed between the King and the "ii^^^ft^ 
Bishops fully stated : — Coundu 

Williams, 8. G, : " That is a pretty thing, indeed 1 " Powys^ 
A,0, : "Do you think you are at liberty to ask our witnesses 
any impertinent question that comes into your head ? " Pewifter- 
tf/n: ''The witness is sworn to tell the tmth, and the whole 
truth, and an answer we must and will have." F<ywys^ A, G, : 
"If you pei-sist in asking such a question, tell us, at least, 

* The infonnatkA stated a ooDq>iracy nicality, which is hardly worth notkiog 

to defame the King, alleging the writing the prosecution was in reality for writing 

and publication of the libel as the overt and publishing the libel, and Is so treated 

act; but notwithstandiog this tech- throughout the whole ttiaL 



304 BEIGN OF JAMES H. Chap. XX. 

what use you mean to make of it.* Peniberton, SerjU : ** My 
Lords, I will answer Mr. Attorney. I will deal plainly witi) 
the Court. If the Bishops owned this paper under a promiB 
from his Majesty that their confession should not be used 
against them, I hope that no unfair advantage will be taken 
of them." Williams, 8, G, : " You put on his Majesty wfkat 
I dare hardly name. Since you are so pressing, I dexnsod 
for the King that the question may he recorded." Pkmhen' 
ton: ^^ Record what you will, I am not afraid of you, Mc 
SoUcitor." • 

After a long altercation, the questions were allowed 
to be put; and it appeared from the answers tbait 
although the King had made no express promise l^t 
advantage should not be taken of the admission of the 
Bishops, they had admitted their handwriting on tiiift 
understanding. The signatures were held to be proTed; 
But a stUl £creater difficulty arose in showins 
proving a that there had been any publication of the 
FuMiddj^ supposed Ubcl in the county of Middlesex i-^ 

Pemherton, SerjU: "To say the writing and subscribing of 
their names is a [mhlication of that paper, is such doctrine truff 
as I never heard before. Suppose this paper had been in my 
study subscribed by me, but never went further, would this 
have been a publication? but the publication must be proved 
to have been in the county of Middlesex." Poxvys, A. G,: 
** Look you ; it does lie upon you to prove it was done else- 
where than in Middlesex." Pemberton, Serjt.: "Sure, Mr, 
Attorney is in jest." L, C. J, : " Pray, brother Pemberton, be 
quiet. If Mr. Attorney says anything he ought not to say, I 
will correct him; but pray do not, you who are at the bar, 
interrupt one another." 

The Court having finally ruled that there was not 
sufficient evidence of a publication in Middlesex, the 
Chief Justice was beginning to direct the jury to find a 
verdict of acquittal, when Finch, one of the counsel for 

* At this time, leading questions were monstroas abase sometimes practised 

not allowed to be pat in cross-examina* in pottiiig words into tlie rooath <tf A 

tlon, more than in examination in chief; friendly witness, necessarily called by 

and I am not sore that the old rale is not the side be is 0{^>osed to. 
the best one-— when I consider the 
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the Bishops, offered to adduce evidence for the de- 
fendants. Pemberton, seeing the gross indiscretion of 
this proceeding, started on his legs, pulled down his 
junior, and said — 

•*My Lord, we are coDtented that your Lordship should 
^rect the jury." L. C, J, : " No ! no I I will hear Mr. Finch. 
The %hops shall not say of me, that I would not hear their 
counsel." Pemberton, Serft, : " Pray, good my Lord, we stand 
mightily uneasy here, and so do the jury. Pray, dismiss us." 

But for Finch's foolish interruption, the anticipated 
acquittal would then have been recorded. At this 
moment it was announced that the Earl of Sunderland, 
the Lord President, was coming into court to prove 
that the Bishops had, in his presence, presented the 
petition to the King at Whitehall. L. C. J. : " Well, 
you see what comes of interruption. " 

After Lord Sunderland's evidence, nothing remained 
except the question of libel or no Itbdf Pemberton, 
-when on the bench, had concurred with the other judges 
in the doctrine that this was a question exclusively for 
the Court, and that the jury had nothing more to con- 
sider than whether, in point of fact, the writing alleged 
to be libellous had been composed and published by the 
defendant.* But, in spite of his own ruling, he insisted 
that, although the Bishops had been proved to have 
composed and published the Petition, they were entitled 
to a verdict of not guilty from the jury. 

" My Lords the Bishops," said he, " are here accused of a 
crime of a very heinous nature ; they are here branded 
and stigmatised by this information as if they were Pwni^rton's 
seditious libellers ; when, in truth, they have done no ^^ that 
more than their duty, their duty to God, their dutv ^« PetiUon 
to the King, and their duty to the Church. We ^^ ^^ 
insist that the kings of England have no power to notnUbei. 
suspend or dispense with the laws and statutes of 
this kingdom touching religion; that is what we stand upon 

• See Fex v. Harr%9^ 1 St. Tr. 930,— law, he ol^ected to whipping belug part 
the case in whidi, approving of Scroggs's of the sentence. 

VOL. n. X 
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for our defence. And we say, that sncb a dispeosin^c power 
with laws and statutes strikes at the very foundation of tdl the 
rights, liberties, and properties of the King's subjects whatsoever. 
If the King may 8US|)end the laws of the land which concerfi 
our religion, I am sure there is no other law b<it he msj 
suspend; and if the King may suspend all the laws of the 
kingdom, what a condition are all the subjects in for their lives» 
liberties, and properties ! — all at mercy. The King^s legal 
prerogatives are as much for the advantage of his subjects as of 
himself, and no man goes about to spe;^ against them ; but, 
under pretence of leiral prerogative, to extend this power of the 
King to the destruction of all his subjects, would be doing him 
no true service. These laws are in truth the great bulwark of 
the reformed relipon; they are, in truth, that which fenceth 
the Church of England, and we have no human proteotioci 
besides. They were made upon a foresight of the mischief that 
had and might come by false religions in this kingdom — and 
were intended to keep them out — particularly to keep out the 
Bomish religion, which is the very worst of all religions.* If 
this Declaration of Indulgence, against which the Bishops made 
a dutiful representation, should take efi'ect, what would be the 
end of it ? All religions are encouraged, let them be what they 
will — Ranters, Quakers, and the like, — nay, even Popery, which 
was intended by these acts of parliament to be kept out of this 
nation, as a religion no way tolerable, and not to be endured 
here. We gay this farther, that my Lords the Bishops have the 
care of the Ghurch by their very function and offices, and are 
bound to take care to keep out all those false religions which 
are prohibited and designed to be kept out by the law ; and, 
seeing that this Declaration was founded upon a mere pretended 
power which had been continually opposed and rejected in 
parliament, they could not comply with the King's commands to 
read it." 

He then went into an historical discussion respecting 
the dupensing power , showing that as often as it had been 
claimed in matters of religion it had been denied and 
abandoned. Coming to the last attempt in the reign of 
Charles II., he was proceeding, — *' Afterwards, in 1672, 
the King was prevailed upon again to grant another 
dispensation somewhat larger " X. G, J. : " Brother 

* This must have been very distaste- Papist, had been made a judge uf the 
At t > Mr. Jasilce Ally bone, sitting be- King's Bench by virtue of this si4>pD8ed 
lure blm on the bench, who, al(hough a dispensing power. 
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Pemberton, I would not interrupt you, but. we have 
heard of this over and over again already." Pemberton, 
perceiving that the jury were strongly with him, dex- 
terously said, " Then, since your Lordship is satisfied of 
all these things, as I presume you are (else I should 
liave gone on), I have done, my Lord." 

The other counsel exerted themselves with much 
boldness and vigour, but the victory which 
followed was chiefly to be ascribed to Pem- pembenun 
berton, who, having reputably presided as ju^as'L 
Chief Justice of the Court, was regarded j**fjj^^ 
with far more respect by the jury than his in- 
famous successor, Sir Eobert Wright, and was still sup- 
j)osed to be laying down the law with judicial authority.* 

It might have been expected that, having taken so bold 
a part during this trial, Pemberton would have signed the 
invitation to the Prince of Orange, which was sent off 
immediately after ; but his heart failed him. He was 
paralysed by his scruples respecting the sin of rebellion 
and the perils to which he might subject himself if hp> 
should join in any unsuccessful attempt at resistance 
to arbitrary rule. He therefore continued to devote 
himself exclusively to his professional pursuits. Even 
affcer the Prince of Orange had landed he remained 
perfectly neutral, and he declined a seat in the Con- 
vention Parliament. 

When William and Mary were on the throne, and 
new judges were to be appointed in the room Treatment of 
of those who disgraced the bench at the end alS-^he*" 
of the reign of James IL„it was expected by Revolution, 
many that Pemberton would have been restored along 
with Atkyns and John Powell, who had been removed 

• 12 St. Tr. 183-433. My profes- twenty gaineas with his brief, and three 

sional friends may be carious to know gaineas for a consultation. Sir R. 

whai his fees were on this occasion. Sawyer and Mr. Finch refused to take 

Fnnn the attorney's bill it appears any fee. 
that he received five guineas retainer, 

X 2 
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for their honesty during the last two reigns ; but, 
although his services in defending the Seven BisliopB 
were duly appreciated, and it was acknowledged l^hat, 
when compared with Jeffreys and Scroggs, he vras a 
paragon of virtue, it could not be forgotten jSuli 
from timidity, if not corruption, he had assisted 'tl>e 
Government in their design to bring the Earl of 
8hafte8bury to the block, and that although he had 
wished to save Lord Bussell he had allowed hfhn to 
be sacrificed. Indeed, the attainder of this illustrious 
patriot being now reversed by act of parliament as un- 
lawful, there would have been much awkwardness in 
replacing on the bench the judge by whom it was pro^ 
Mayi, nounced. Therefore, when the members of 

^^^^' the Cabinet produced their lists of twelve men 

to preside in the Common Law Courts in Westminster 
Hall, Pemberton's name was found in very few of them ; 
and in the new judicial arrangement, which gave such 
general satisfaction, he was entirely passed over. 

An inquiry being afterwards instituted into the 
He is ex- manner in which judges had recently been 
bSore*the tampered with and cashiered, he was ex- 
House or amined before the House of Commons, but 
could or would give very little information 
on the subject. While others described very amusing 
scenes in Chiffinch's private room at Whitehall, where 
they had secret interviews with Charles and Js^nes, 
and were interrogated respecting the dispensing power, 
the King's prerogative to control the law by pro- 
clamations, and the judgment they were prepared to 
give in cases which were pending, they could ge* 
Pemberton to say nothing more than " I was removed 
out of my place without visible cause the first time; 
neither do I know the reason of my being removed 
from the King's Bench to the Common Pleas. I was 
never sent for to Whitehall nor to my Lord Chancellor's. 
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Tlie night before my lord said nothing to me, but the 
i^ext morning I had a supersedeas^* * Whether he had 
given offence by sulkiness I know not, but a resolution 
liras now taken to treat him with great rigour. 

Mr. Topham, the Serjeant-at-arms of the House of 
Commons, presented a petition, setting forth 
*'that several vexatious actions had been agninsthim 
brought against him, for executing the orders of Jhwu^ 
of the House when Sir Francis Pember- ^^jjg^ 
tpn was Chief Justice of the King's Bench, ^^^"8'* 
and that, although he had pleaded that he 
acted under the authority of the House, he had been 
cast in damages and costs.'* The petition was referred 
to a select committee, who reported that the judgments 
given against the Serjeant-at-arms were illegal, and a 
violation of the privileges of Parliament. Sir Francis 
Pemberton was thereupon ordered to attend at the 
bar. The treatment which he experienced j^ji_jg 
on this occasion has been severely condemned ; 
but I must confess that his demeanour was not very 
straightforward or dignified. The Speaker having 
informed him that he was sent for to state the 
ground on which he had overruled the plea in Jay v. 
Topham, — instead of denying, like Holt, the right of 
either House of Parliament to interrogate him in this 
irregular manner, or frankly stating what had hap- 
pened, he eqxiivocated, and the following dialogue 
grieved his friends : — 

Femherton: "Sir, I know nothing of this action. I have 
been out of the court now six years, I cannot remember so many 
thousand actions as were brought at that time. But if you vdlL 
let me know what the charge is, I do not doubt but I can give 
you a good account of it*' Speaker : " A plea was pleaded that 
the defendant acted by the authority of this House, and such 
plea you overruled." Pemherton: "This is quite new to me, 
lor I knew not what I was sent for.'* Speaker : ** The House 

• 6 Fftrl. Hift. 313. 



3 1 KEIGN OF WILLIAM AND MARY. Chap. XX. 

desires to know on what ground, in the case of Jay v. T&pkofk^ 
you overruled the defendant's plea." Femberion: *' 1 thii^ be 
pl(«ded to the jurisdiction of the Court ; and if he did, with 
riubmission the plea ought to have been overruled." S/fcaker: 
** The House doth require your reasons for maintaining tiiiJ 
opinion." Peniberton: "I will give you my reasons as well as 
I can ; but you cannot expect I should be furnished with socb 
reasons now as I may state upon further consideration. I must 
premise that I do not think that your privileges are in question. 
There is no judj?e who understands himself but will allow the 
privileges of the House ; they are the privileges of the mitioiiy 
mid we are all bound to maintain them as much as any memto 
of the House. But the question is all de modo — whether tlie 
authority of the House is pleadable to the jurisdiction of the 
Court, or in bar? And under favour, I have always taken it 
that such a defence is not pleadable in abatement The qn^laon 
is, whetlier this shall stop the Court, so that they cannot 
examine into the fact, — and see whether such a warrant was 
signed by the Speaker, as is alleged. Any man living might 
plead such a plea.** 

Time was given to inquire into the pleadings in Jay 
V. Topharriy and the ex-Chief Justice was ordered to 
attend again. 

When he next appeared, he insisted that the plea had 
Jul 19 ^®^ ^ *^^ jurisdiction of the Court ; and he 
added, " We did not question the legality of 
your orders, hut we were to see whether the orders 
had been given, and whether they had been properly 
obeyed. If Mr. Topham arrested the plaintiff without 
any order, or imprisoned him till he paid a sum of 
money, damages ought to he awarded. If I was 
mistaken in this case it was an error of my judgment. 
My design was to do justice." 

The record is not to he found (as it ought to be) in 
the Treasury of the King's Bench, having been pro- 
duced on this occasion at the har of the House of 
Commons and not returned to the proper custody ; hut 
there is every reason to believe that the plea was sub- 
stantially a plea in bar, and that it had been improperly 
overruled. Chief Justice Pemherton happened to be 
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tl:keii oecillating towarda the Government, which was 
"highly incensed against the popular leaders, and enter- 
tained a strong desire to put down parliamentary 
privilege. The House of Commons (Maynard, Somers, 
eiad, other learned and just men, being present) passed 
a resolution that Sir Francis Pemberton, in giving this 
judgment, had been guilty of a breach of privilege, and 
ordered him to be taken into custody. In consequence 
h© was committed to Newgate, and he re- „ . 

1 1 • ji I'll 1 ^1 Heiscom- 

mamea a close prisoner there till the 14th muted to 
day of March, 1690— a period of eight months ^®^^*'®- 
r— when, the session being at last terminated by a pro- 
rogation, he was discharged. 

Considering his great eminence 9\& an advocate, the 
high judicial offices which he had filled, and the noble 
battle he had waged in the cause of freedom when 
defending the Seven Bishops, it is impossible not to 
commiserate his fate. But the leaders of the Conven- 
tion Parliament have been too rashly blamed for the 
punishment inflicted upon him. Lord Ellenborough 
said, in Burdett v. Abbott, "It is surprising how a 
judge could have been questioned and committed to 
prison, by the House of Commons, for having given a 
judgment which no judge who ever sat in this place 
could diflfer from. It was after the Bevolution — ^which 
makes such a commitment for such a cause a little alarm- 
ing. It must be recollected that Lord Chief Justice Pem- 
berton stood under the disadvantage at that period of 
having been one of the Judges who sat on the trial of 
Lord Eussell. He was a man of eminent learning, and, 
being no favourite with either party at that time, for 
he was shortly after that trial removed from his situ-, 
ation, was probably an honest man." * And Lord 
Erskine, having alluded in a debate in the House of 
Lords to this commitment of Lord Chief Justice Pem- 

* 14 East, 104. 



312 REIGN OF WILLIAM AND MARY. Chap. XX. 

berton, exclaimed, with muGli vehemenoe, " If a similar 
attack were made upon my noble and learned friend 
(Lord Ellenborongh) who sits next me, for the exercase 
of his legal jurisdiction, I would resist the usmpatioft 
with my strength, and bones, and blood." * B«t 
there can be little doubt that Pemberton, who ws» 
ever deficient in moral courage, for the purpoee of 
screening himself, misrepresented the plea; and ih»t, 
however meritorious his services at other times mi^ 
have been, on this occasion he well deserved the punish- 
ment inflicted upon him.t 

On recovering his liberty, he once more returned to 
„ , the bar ; but now, enfeebled by age, and not 

Ho again * ' "^ ^ ' 

practise* at supposcd to havo " the ear of the Court, he 
was very little employed. He had a beautiful 
villa near Highgate, where he spent the greatest part of 
his time in seclusion. So late, however, as the year 16W, 
he was one of the counsel for Sir John Fenwick, and 
assisted in opposing the bill of attainder by which that 
unfortunate gentleman was put to death in a manner 
which would have been condemned in the worst days of 
the Stuarts. J This was the last occasion of Sir Francis ' 
Pemberton ever appearing in public. 

Soon after, he altogether withdrew from business, 
and the last three years of his life he entirely devoted 
His death ^ Contemplation. He expired on the 10th of 
June, 1699, in the 74th year of his age, and 
was buried in Highgate church, where there still stands 
a monument erected to his memory, with the following 
inscription : — 

•* M. S. venerabilis admodmn virl D. Francieci Pemberton Eq. anrati, senrientis 
ad legem, e sociis Interioris Tenipli, necnon sub serenissimo principe 

His epitaph. Carolo 2«>. Band Regii ac Communis Capitalis Justiciorii, sacne 
majestati a secretioribus consiliis; vir plane egregius, ad rcipublicffi 

pariter ao suorum dulce decos et pnesidinm feliciter natus. Patre Radulpho in 



• 16 Pari. Deb. 851. bell's Speeches, 20e. 

+ See 2 Nels. Ab. 1248; LorJ Camp- J 13 St. Tr. 537-T58. 
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Agro fieitfiud. Generoao, ex anUqat PemberUHionim prosapU in Com. Fgdat. 
l^ancastria) oriando." * • 

With a little more firmness of principle, or moral 
QOiorage, joined to his talents, acquirements, and oppor- 
ttmities, he might have been a great character in 
T^^yliftli history ; but, while he perceived and approved 
the light course, and never entirely abandoned it, he 
not tinfrequently deviated from it, — so that among his 
contemporaries he bore the contemned name of a 
" trimmer," and his reputation with posterity has been 
neither pure nor brilliant. The errors of his youth 
would have been easily forgiven after the noble amends 
which he made for them, but we cannot praise the ex- 
cessive caution tvith which he ever conducted himself 
that he might not give offence to those in power ; and 
although we feel pity rather than indignation when his 
virtue falters, he occasionally submitted to oompliances, 
f(wr the purpose of winning and retaining office, which 
utterly deprives him of our esteem. If any thing could 
have made him appear a respectable judge, it would 
have been a comparison with the four Chief Justices 
who succeeded him. 

* Lyson's Environs, p. 68 ; Clutter- were seated at Tmmpington, near Cam> 
back's Herts, ii. 449. He left several bridge, till the beginning of the present 
eons behind him; and his descendants century. 
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CHAPTER XXI. 



LIFE OF LORD CHIEF JTJSTICK SAUNDFIRS. 

Thbke never was a more flagrant abuse of the prero- 
Kind ft-eiing g**!"^® ^^ ^^^ Crown than the appointment of 
among law- a Chief Justice of the Kinff's Bench for the 

vers lOT 

Sir Edmund Undisguised purpose of giving judgment for 
'spite of hb the destruction of the charters of the City 
profligacy, ^f London, as a step to the establishment of 
despotism over the land. JSir Edmund Saunders aooom- 
plished this task effectually, and would, without scruple 
or remorse, have given any other illegal judgment re- 
quired of him by a corrupt Government. Yet I feel 
inclined to treat his failings with lenience, and those 
who become acquainted with his character are apt to 
have a lurking kindness for him. From the disad- 
vantages of his birth and breeding, he had little moral 
discipline ; and he not only showed wonderful talents, 
but very amiable social qualities. His rise was most 
extraordinary, and he may be considered as our legal 
Whittlngtmi, 

" He was at first," says Eoger North, " no better than 
Qu. whether * P^^ beggar-boy, if not a parish foundling 
f^'^m* without known parents or relations." There 
can be no doubt that, when a boy, he was 
discovered wandering about the streets of London in 
the most destitute condition — penniless, friendless — 
without having learned any trade, without having 
received any education. But although his parentage 
was unknown to the contemporaries with whom he 
lived when ho had advanced himself in the world, 
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recent inquiries have ascertained that he was bom in 
the parish of Bamwood, close by the city of Gloucester ; 
that his father, who was above the lowest rank of life, 
died when he was an infant, and that his mother took 
for her second husband a man of the name of Gregory, 
to whom she bore several children. We know nothing 
more respecting him, with certainty, till he presented 
himself in the metropolis ; and we are left to 
imagine that he might have been driven to pearance in 

t_ ^ n t ' ± 1 p ^ • London. 

roam abroad for subsistence, by reason of his 
mother's cottage being levelled to the ground during 
the siege of Gloucester ; or that, being hardly used by 
bis stepfather, he had run away, and had accompanied 
the broad-wheeled waggon to London, where he had 
heard that riches and plenty abounded. 

The little fugitive found shelter in Clement's Inn, 
where " he lived by obsequiousness, and courting the 
attomies' clerks for scraps." * He began as an errand- 
boy, and his remarkable diligence and obliging disposi- 
tion created a G^eneral interest in his favour. „ . 

*, . ° , . . , How he 

Expressing an eager ambition to learn to lewnedto 
write, one of the attorneys of the Inn got a 
board knocked up at a window on the top of a staircase. 
This was his desk, and, sitting here, he not only 
learned the running hand of the time, but court hand^ 
block letter, and ingroasing, and made himself an " expert 
entering clerk." In winter, while at work, he covered 
his shoulders with a blanket, tied hay-bands round his 
legs, and made the blood circulate through his fingers by 
tubbing them when they grew stiff. His next step was to 
copy deeds and law papers, at so much a folio or page, — 
by which he was enabled to procure for himself wholesome 
food and decent clothes. Meanwhile he not His legal 
only picked up a knowledge of Norman French, ^^*^^**°- 
and law Latin, but, by borrowing books, acquired a 

* Life of Guilford, U. 125. 
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deep insiglit into the principles of conveyanciiig and 
special pleading. By and by the friends he had acquired 
enabled him to take a small chamber, to fomisli it, and 
to begin business on his own account as a conveyanicer 
and special pleader. But it was in the latter depart- 
ment that he took greatest delight, and was the most 
skilful — insomuch that he gained the reputation of being 
familiarly acquainted with all its mysteries ; and 
although the order of '' special pleaders under the ba^ " 
was not established tUl many years after, he was much 
resorted to by attorneys who wished by a sham plea to 
get over the term, or by a subtle replication to take an 
undue advantage of the defendant. 

It has been untruly said of him, as of Jeffireys, thai 
he began to practise as a barrister without havings been 
ever called to the bar. In truth, the attorneys who 
consulted him having observed to him that they should 
like to have his assistance to maintain in court the 
astute devices which he recommended, and which duller 
men did not comprehend, or were ashamed of, he, rather 
unwillingly, listened to their suggestion that he should 
be entered of an Inn of Court, for he never cared mudi 
for great profits for high offices ; and, having money 
enough to buy beer and tobacco, the only luxuries in 
which he wished to indulge, he would have preferred to 
continue the huggermugger life which he now led. He 
was domesticated in the family of a tailor in Butcher 
Kow, near Temple Bar,* and was supposed to be rather 
too intimate with the mistress of the house. However, 
without giving up his lodging here, to which he re-; 
solutely stuck till he was made Lord Chief Justice of 
England, he was prevailed upon to enter as a member 
of the Middle Temple. Accordingly, on the 4th of 

* This was a very narrow dirty lane, ment's Church and Temple Bar, at the 
which was swept away when the im- beginning of this century, 
provements were made between St. Cle- 
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July, 1600, he was admitted there by the description of 
•* Mt. Edmund Saunders, of the county of the city of 
Gloucester, gentleman." ■ The omission to mention the 
natne of his father might have given rise to the report 
^at he was a foundling ; but a statement of parentage 
on such occasions, though usual, w€w not absolutely re- 
c5[iiii*^, as it now is. 

He henceforth attended " ihoots," and excited great 
adihiration by his readiness in putting cases and taking 
off objections. By his extraordinary good-humour and 
joviality, he likewise stood high in the favour of his 
brother Templars. The term of study was He is called . 
then seven years, liable to be abridged on *o**>«*>*»^- 
proof of proficiency; and the benchers of the Middle 
Temple had the discernment and the liberality to call 
Saunders to the bar when his name had been Nov. is, 
on their books little more than four years. ^^^' 

We have a striking proof of the rapidity with which he 
rushed into full business. He compiled Reports 5^J^*** 
of the decisions of the Court of King's Bench, a.i> leee-Ti. 
beginning with Michaelmas Term, 18 Charles II., 
A.D. 1666, when he had only been two years at the bar. 
These he continued till Easter Term, 24 Charles II., 
A.D. 1672. They contain all the cases of the slightest 
importance which came before the Court during that 
period ; and he was counsel in every one of them. 

His " hold of business " appears the more wonderful 
when we consider that his liaison with the tailor's wife 
was well known, and might have been expected to 
damage him even in those profligate times; and that 
he occasionally indulged to great excess in drinking, so 
that he must often have come into court very little 
acquainted with his " breviat," and must have trusted 
to his quickness in finding out the questions to be 
argued, and to his storehouse of learning for the apposite 
authorities. 
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But, when we peruse his " Beports," the mystery is 

solved. There is no such treat for a common 

lenceofhiB lawyer. Lord Mansfield called him the 

^^' " Terence of reporters," and he certainly sup- 
ports the forensic dialogue with exquisite art, displaying 
infinite skill himself in the points which he makea, al34 
the manner in which he defends them; doing ample 
justice, at the same time, to the ingenuity and learning 
of his antagonist. Considering the barbarous dialect in 
which he wrote (for the Norman French was restored 
with Charles IL), it is marvellous to observe what a 
clear, terse, and epigrammatic style he uses on the 
most abstruse juridical topics. 

He laboured imder the imputation of being fond of 
sharp practice, and he was several times rebuke^ by the 
Court for being " trop mbtiley^ or " going too near the 
wind ; " but he was said by his admirers to be fond of 
his craft only in meliori senm, or in the good sense of the 
word, and that, in entrapping the opposite party, he 
was actuated by a love of fan rather than a love of 
fraud.* Thus is he characterised, as a practitioner, by 
Eoger North : — 

** Wit an«l repartee in an affected rusticity were natural to 
AD 16Y1-80. ^^°^' ^® ^'*^ ®^®^ ready, and never at a loss, and 
Hischaraii'-J^- ^'^°® came SO near as he to be a match for Serjeant 
terosa Maynard. His great dexterity was in the art of 

practitioner, special pleading, and he would lay snares that often 
cauiiht his superiors, who were not aware of his tmps. And 
he was so fond of success for his clients, that, rather than fail, 
he would set the Court hard with a trick ; for which he met 
sometimes with a reprimand, which he wbuld wittily ward off, 
so that no one was much offended with him. But Hale could 

* I knew snch a man in my yonth. Banco Regis. Why should yon not 

Having demurred fonr times successively suppose that I might be as dull as 

to a very faulty declaration, assigning yourself^ and that it took me some time 

only one blunder for cause of demurrer to find out the blunders which had 

each time, the author of tlie declaration escaped you ? When I came to ooe 

sent him a challenge as for a personal whi«ji was decisive, there I stopped, 

insult ; when he merely returned for presuming that what followed must be 

answer,—** I>ear Tom, I fight only in all right. Your loving friend, E* L." 



ii 
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not bear his irregularity of life; and for that, and suspicion of 
his tricks, used to bear hard upon him in the court. But no ill 
usage from the bench was too hard for his hold of business, being 
RUch as scarce any could do but himself." * 

Fie did not, like Scroggs and Jeffreys, intrigue for 
advancement. He neither sought favour with the 
pqpnlar leaders in the City, nor tried to be introduced 
into Chiffinch*8 " spie office " at Whitehall. " Jn no 
time did he lean to faction, but did his business with- 
out offence to any. He put off" officious talk of govern- 
ment and politics with jests, and so made his wit a 
catholicon or shield to cover all his weak places and 
infirmities." | He was in the habit of laughing both 
at Cavaliers and Eoundheads ; and, though nothing of 
a Puritan himself, the semi-popish high-churchmen 
were often the objects of his satire. 

His professional, or rather his special-pleading, repu- 
tation forced on him the advancement which he did not 
covet. Towards the end of the reign of Charles II., 
when the courts of justice were turned into He is em- 
instruments of tyranny, (or, as it was mildly r^oycdby 
said, " the Court fell into a steady course of ment acainat 
using the law against all kinds of offenders,") * ^^' 
Saunders had a general retainer from the Crown, and 
was specially employed in drawing indictments against 
Whigs, and quo warrantos against Whiggish corpora- 
tions. J In Crown cases he really considered the King 
as his client, and was as eager to gain the day for him 
bv all sorts of manoeuvres, as he had ever been for a 
roguish Clement's Inn attorney. He it was that sug- 
gested the mode of proceeding against Lord Shaftesbury 
ior high treason : on his recommendation the experiment 
was made of examining the witnesses before the grand 

• Life of Guilford, li. 127. partly from want of leisure, and partly 

t lb. 128. from disliking to report the dedidons of 

X He had diccontluued his Reports, such Judges as Baynsford and Scroggs. 
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jury in open court, — and he suggested the subtlety that 

" the usual secrecy observed being for the 

King's benefit, it might be waived by the King 

at his pleasure." When the important day arrived, he 

himself interrogated very artfully Mr. Blathwayt, the 

clerk of the Council, who was called to produce the 

papers which had been seized at Lord Shaftesbury's 

house in Aldersgate-street, and gave a treasonable tinge 

to all that passed. The ignoramus of his indictment 

must have been a heavy disappointment to him ; but 

He leases *^^ cflfort which he had made gave high 

the King and satisfaction to the King, who knighted him 

on the occasion, and from that time looked 

forward to him as a worthy Chief Justice.* 

Upon the dissolution of the Oxford l^arliament and 
the rout of the Whig party, it being resolved to hang 
Hisargu- Fitzharris, Saunders argued with uncommon 
StSh^!^ ^^^ ?g^"^* *^^ prisoner's plea that there was 
an impeachment depending for the same 
offence ; and concluded his legal argument in a manner 
which seems to us very inconsistent with the calmness 
of a dry legal argument : " Let him plead guilty or iiot 
guilty : I rather hope that he is not guilty than that he is 
guilty : but if he be guilty, it is the most horrid venomous 
treason ever spread abroad in any age. And for that 
reason your Lordships will not give countenance to any 
delay." t 

I find him several times retained as counsel against 
the Crown; but upon these occasions the 
withChS Government wished for an acquittal. He 
Pemterton. defended the persons who were prosecuted 
for attempting to throw discredit on the 
Popish Plot,t he was assigned as one of the counsel 
for Lord Viscount Stafford,§_ and he supported the 

• 8 St Tr. 779. J 7^t. Tr. 906. 

t lb. 271. $ lb. 1242. 
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application made by the Earl of Danby to be discharged 
out of custody.* On this last occasion he got into 
a violent altercation with Lord Chief Justice Pembw- 
ton. llie report says that " Mr. Saunders had hardly 
begnn to speak when the Lord Chief Justice Pemberton 
did reprimand the said Mr. Saunders for having offered 
to impose upon the Court. To all which Mr. Saunders 
replied, that he humbly begged his Lordship's pardon, 
but he did believe that the rest of his brethren under- 
stood the matter as he did." The Earl of Danby sup- 
ported this statement, and Saunders had a complete 
triumph over the Chief Justice.! 

Pemberton was soon removed from the office of Chief 
Justice of the King's Bench, and Saunders sat in his 
place. 

In spite of the victory which the King had gained 
over the Whigs at the dissolution of his last 
Parliament, he found one obstacle remain to Se J^t*^ 
the perpetuation of his despotic sway in the ^iSIkto! 
franchises of the City of London. The 
citizens (among whom were then included all the great 
merchants and some of the nobility and gentry) 
were still empowered to elect their own magistrates ; 
they were entitled to hold public meetings ; and they 
could rely upon the pure administration of justice by 
impartial juries, should they be prosecuted by the 
Government. The Attorney and Solicitor General, 
being consulted, acknowledged that it passed their 
skill to find a remedy; but a case being laid before 
Saunders, he advised that something should be dis- 
covered which might be set up as a forfeiture of the 
City charters, and that a Quo Warranto should be / 
brought against the citizens, calling upon them to show 
by what authority they presumed to act as a corpora- 
tion. Nothing bearing ike colour even of irregularity 

• 11 St. Tr. 831. t Ibid. 

VOL. II. Y 
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could be suggested against them except that, on tlie 
rebuilding and enlarging of the markets after the great 
fire, a bye-law had been made, requiring those who 
exposed cattle and goods to contribute to the expense- of 
the improvements by the payment of a small toll ; and 
that the Lord Mayor, Aldermen, and Commonalty oaf 
the City had, in the year 1679, presented a petition to 
the King lamenting the prorogation of Parliament in 
the following terms : " Your petitioners are greatly 
surprised at the late prorogation, whereby the prose- 
cution of the public justice of the kingdom, and the 
making of necessary provisions for the preservation of 
your Majesty and your Protestant subjects, have re- 
ceived interruption." 

Saunders allowed that these grounds of forfeiture 
were rather scanty, but undertook to make out the 
Bye-Law to be the usurpation of a power to impose 
A.D. 1683. taxes without authority of Parliament, and the 
Petition a seditious interference with the just preroga- 
tive of the Crown. 

Accordingly, the Quo Wakeanto was sued out, and^ 
to the plea setting forth the charters under which the 
citizens of London exercised their privileges as a cor- 
poration, he drew an ingenious replication, averring 
that the citizens ha^ forfeited their charters by usurp- 
ing a power to impose taxes without authority of 
Parliament, and by seditiously interfering wiih the 
just prerogative of the Crown. The written pleadings 
ended in a demurrer, by which the sufficiency of the 
replication was referred, as a question of law, to the 
judgment of the Court of King's Bench. 
SauiK'es Saunders was preparing himself to argue 

mado Chief the case as counsel for the Crown, when, to 
the King's his uttcr astonishment, he received a letter 

°*^ from the Lord Keeper announcing his Ma- 

jesty's pleasure that he should be Chief Justice. He not 
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oaoJy never had intrigued for the offioe, but his appoint- 
ment to it had never entered his imagination ; and he 
declared, probably with sincerity, that he would much 
aoo&er have remained at the bar, as he doubted whether 
he could continue- to live with the taiLor in Butcher 
Hov7, and he was afraid that all his favourite habits 
^would be dislocated. This arrangement must have been 
suggested by cunning lawyers, who were distrustful of 
Femberton, and were sure that Saunders might be 
relied upon. But Eoger North ascribes it to Charles 
himself; not attempting, however, to disguise the 
corrupt motive for it. " The King," says he, " observing 
him to be of a free disposition, loyal, friendly, and 
without greediness or guile, thought of him to be Chief 
Justice of the King's Bench at that nice time. And the 
Ministry could not but approve of it. So great a weight 
lacw iken ai stake as could not he trusted to men of doubtful 
principles, or such as anything might tempt to desert them,*** 
On the 23rd of January, being the first day of Hilary 
Term, 1683, Sir Edmund Saunders appeared Hisinstaiia- 
at the bar of the Court of Chancery, in obe- ^**°* 
dienoe to a writ requiring him to take upon himself 
the degree of Serjeant-at-law; and distributed the 
usual number of gold rings, of the accustomed weight 
and fineness, with the courtly motto " Principi sic pla- 
curr." He then had his coif put on, and proceeded to 
the bar of the Common Pleas, where he went through 
"^e form of pleading a sham cause as a Serjeant. Next 
he was marched to the bar of the King's Bench, where 
he saw the Lord Keeper on the bench, who made him 
a flowery oration, pretending " that Sir Francis Fem- 
berton, at his own request, had been allowed to resign 
the office of Chief Justice of that Court, and that his 
Majesty, looking only to the good of his subjects, had 
selected as a successor him who was allowed to be the 

• Life of Guilford, U. 129. 

Y 2 
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fittest, not only for learning, but for every other qnafi- 
fication." The new Chief Jnstice, who often expressed 
a sincere dislike of palaver^ contented hinuself wi^ 
repeating the motto on his rings, " PRiNcrpi sic VLt- 
cuiT ;" and, having taken the oath6, was placed on tkc 
bench, and at once begun the business of the Coxirt.* 

In a few days afterwards came on to be argued the 
Hearing of &^^^^ ^^'^ ^^ ^^ JSTtw^F V. the Moycr 4xnd €km- 
the Quo monalty of the City of London, Finch, the 

Warranto. _, *f •^ » 

Solicitor General, appeared for the Crown; 
and Treby, the Recorder of London, for the defendants. 
The former was heard very favourably ; bnt the latter 
having contended that, even if the Bye-la^w and Hkd 
Petition were illegal, they must be considered only as 
the acts of the individuals who had concurred in them, 
and could not affect the privileges of the body corporate 
— an ens legis, without a soul and without the capacity 
of sinning, — Lord Chief Justice Saunders exclaimed— 

" According to your notioD, never was one corporate act done 
by them : certainly, whatsoever the Common Council does, 
binds the whole ; otherwise it is impossible for you to do any 
cor^)orate act, for you never do, and never can, convene all the 
citizens. Then you say your Petition is no reflection on the 
King, but it says that by the prorogation public justice was 
interrupted. If so, by whom was public justice interrupted? 
Why, by the King ! And is it no i*eflection on the King, that, 
instead of distributing justice to his people, he prevents ^em 
from obtaining justice ? You must allow that the accusation is 
either true or false. But, supposing it true that the King did 
amiss in proroguing the Parliament, the Common Council of 
London neither by charter nor prescription had any right to 
control him. If the matter were not true (as it is not), the 
Petition is a mere calumny. But if you could justify the 
presenting of the Petition, how can vou justify the printing (^ 
it, whereby the Mayor, Aldermen, anS citizens of London do let 
all the nation know that the King, by the prorogati<Mi of Par- 
liament, hath given the public justice of the nation an inter- 
ruption? Pray, by what law, or custom, or charter, is this 

* a Shower, 264. ; Sir Thomas Raymond, 478. 
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privilege of oensare exercised? Ton stand forth as 'chartered 
libertines.' As for the impeccability of the corporation, and 
your doctrine that nothing which it does can affect its being, 
strange would be the result if that which the corporation does 
is not the act of the corporation, and if, the act being unlawful 
atkl wicked, the corporation shall be dispunishable. I tell you 
I deliver no opinion now, — I only mention some points worthy 
of consideration. Let the case be argued again next term.** 

In the ensuing term the case was again argued by 
Sawyer, the Attorney General, for the Crown, and 
Pollexfen for the City, — ^when Lord Chief Justice 
Saunders said, *' We shall take time to be advised of 
our opinion, but I cannot help now saying what a 
grievous thing it would be if a corporation cannot be 
forfeited or dissolved for any crime whatsoever. Then 
it is plain that you oust the King of his Quo Warranto, 
and that, as many corporations as there are, so many 
independent commonwealths are established in England. 
We shall look into the precedents, and give judgment 
next term." 

"When next term arrived, the Lord Chief Justice 
Saunders was on his deathbed. His course j^gj^ 
of life was so diflferent from what it had been, ?^.?f "'* 
and his diet and exercise so changed, that the 
constitution of his body could not sustain it, and he fell 
into an apoplexy and palsy, from which he never re 
covered.* But, before his Illness, he had secured the 
votes of his brethren. 

The judgment of the Court was pronounced by Mr. 
Justice Jones, the Senior Puisne Judge, who Judgment in 

. , the (juo 

said, — Warranto. 

"Several times have we met and had conference about this 
matter, and we have waited on my Lord Saunders during his 
sickness often ; and, upon deliberation, we are unanimously of 
opinion that a corporation aggregate, such as the City of London, 
may be forfeited and seised into the King's hands, on a breach of 

•LifeofGuUforJ.ii. 129. 
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the trnst reposed is it for the good eovernment of tbe Kinfi^ 
subjects ; — that to assume the power of making bye-laws to knry 
money, is a just cause of forfeiture :~and that the Petition in 
the pleadings mentioned is so scandalous to the King and ^ 
government, that it is a just cause of forfeiture. Therefore, tills 
Court doth award that the liberties and franchises of the C^x o^ 
Lradon be seised into the King's hands." 

This judgment was oonsidered a prodigiotts tritunpb, 
but it led directly to the misgovemment which in little 
more than five years brought about the Eevolution and 
the establishment of a new dynasty. To guard agunst 
similar attempts in all time to come, the charters, 
liberties, and customs of the City of London were thea 
confirmed, and * for ever established, by Act of Par- 
liament.* 

Saunders was Chief Justice so short a time, and this 
was so completely occupied with the great Quo Wab- 
BAKTO case, that I have little more to say of him as « 
Judge. We are told that " while Jie sat in the Court 
of King's Bench he gave the rule to the general satdfi&e- 
tion of the lawyers.f 

We have the account of only one trial before him at 
SftunderB's *'*•* P*w**> — that of Ptlkingtcn^ Lard Orey de 
Selrui^ TTeri:*, and <^her$, for a riot. Before the City 
Kcx V. pu- of London was taken by a regular siege, ab 
attempt had been made upon it by a coiip de 
main. The scheme was to prevent the regular election 
of sherifis, and to force upon the City the two Court 
candidates, who had only a small minority of electors 
in their favour. In spite of violence used on their 
behalf, the poU was going in favour of the liberal 
candidates, when the Lord Mayor, who had been gained 
over by the Government, pretended to adjourn the 
election to a future day. The existing sheriff, who 
were the proper officers to preside, continued the poD, 
and declared the Liberal candidates duly elected. Kever- 

* 3 Shower, 275. ; 8 St. Tr. 1039—1358. f Life of Goillbia, ii. 129. 
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thelees, the Court candidates were swom in as sheriff 
and those trho had ineisted od continuing the election 
after the pretended adjournment hy the Lord Mayor 
weire prosecuted for a riot. They pleaded not guiUg, 
aaiA, a jury .to try them having been summoned by the 
ne'w sherirtB, the trial came on at Guildhall before Lord 
Chief Justice Saunders. He was then much enfeebled 
in health, and the excitement produced by it was sup- 
posed to have been the cause of the fatal malady by 
which he was struck a few days after. 

The jury being called, the counsel for the defendants 
put in a challenge to the array, on the ground that the 
supposed sheriffs, by whom the jury had been returned, 
were not the lawful sheriffs of the City of London, and 
had an interest in the question : — 

L. C. J. Saunden : " Gentlemen, lam sorry yon should have 
so bod an opiotoQ o! me, and think me so little of a lawyer, as 
not to know ibat this is bnt trifling, and has notbing in it: 
Pray, Gtentlemen, do not put these thiDgs upon me." Mr. 
T^ompton: " I desire it may be read, my Lord." L. C. J. 
Sawiders: "Yon would not have done this before another 

Sa ; you would not h&ve done it if Sir Matthew Hale had 
here. There is uo law in it," Mr. Thotupton: "We 
desire it may be read," L. C. J. Sounder* ; " This is (mly to 
tickle the people." The challenge, however, was read, Jeffreys : 
" Here's a tale of a tub, indeed I" L. O. J. Saunden: " Aye, 
It is nothing else, and I wonder that lawyers should put such a 
thing upon me." jtfr. Thompson : " My Ijord, we desire this 
chaltenfis should be allowed." L. C, J. Saunden : " No, indeed, 
won^ I, There is no colour for it." Mr. Thompion: "My 
Lord, is the fact true or falte? If it be insufficient in point of 
law, let them demur." Jeffreys: "'Bobiu Hcod on Greendale 
stood' II! I pray for the King that it may be overruled." Mr. 
IJiompton: "My Lord, 1 say where a sheriff is interested in 
point of title, he is no person in law to return a jury, Tbe very 
title to the ofQce is here in question." L. G. J. Saunders: 
"Mr. Thompson, methinks you have found out an invention, 
that the Sing should never have power to try it, even so Itmg 
Bg the world stands. Who would you have the process go to ?' 
Mr. Thompion : " To the coroner." L. 0. J. Saunders : " My 
speech is hut bad ; let mo know what objection is made, and 
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if I can but retain it in my memory, I don't question bat to 
give you satisfaction. The sheriffs who return^ the jury are 
sheriffs cfe/ocA), and their title cannot thus be inquired* inta 
Wherever the defendant thinks it may go hard with him, are we 
to have a trial whether the sherifiis be sherifis or no ? W^st 
you are doing may be done in every cause that may be tzying/* 
Mr, Thompson: "My Lord, we pray a bill of exceptions.* 
Jeffreys: "This discourse is only for discourse sake. Swear 
the jury/* L. C, J, Saunders : " Aye, swear the jury.** 

So far he was right in point of law ; but, when the 
trial proceeded upon the merits, to suit the purposes of 
the Government and to obtain a conviction, he laid 
down doctrines which he must well have known to be 
indefensible respecting the power of the Lord Mayor to 
interrupt the poll by an adjournment, and the supposed 
offence of the electors in still continuing the election, 
they believing that they were exercising a lawful 
franchise. Finally, in summing up to the jury, he 
observed, — 

** But they pretend that the sheriffs were the men, and thai; 
the Lord Mayor was nobody ; that shows that it was somewhat 
of the Commonwealth seed Ihat was like to grow up among the 
good corn.*? [Here, the report says, the people hummed and 
interrupted my Lord, He thus continued.] " Pray, gentlemen, 
that is a very indecent thing ; you put an indignity upon the 
King. Fray, gentlemen, forbear; such demeanour does not 
become a court of justice. When things were topsy-turvy I 
can't tell what was done, and I would be loth to have it nd^ed 
up now. These defendants tell you that they believed they 
were acting according to law, but ignorance of the law is now no 
excuse, and you will consider whether they did not in a tumult- 
uary way make a riot to set up a magistracy by the power of 
the people ? Gentlemen, it hath been a long trial, and it may 
be 1 have not taken it well : my memory is bad, and I am bnt 
weak : I don't question but your memories are better than mine. 
Consider your verdict, and find as many guilty as you think fit." 

The jury having been carefully packed, the defendant^ 
were all found guilty, and they were heavily fined; 
but, after the Revolution, this judgment was reversed 
by the Legislature.* 

• 9 St. Tr. 187—298. 
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During Lord Chief Justice Saunders's last iUnees the 
Rye-house Plot was discovered, and it was a heavy 
disappointment to the Grovemment that no farther aid 
oould be expected from him in the measures still con- 
templated for cutting off the Whig leaders and de- 
pressing the Whig party. His hopeless condition being 
ascertained, he was deserted and neglected by all his 
Whitehall patrons, who had lately been so attentive to 
him, and he received kindness only from htmible de- 
pendants and some young lawyers, who, notwithstanding 
all his faults, had been attached to him from his singular 
good-humour. 

A few minutes after ten o'clock in the forenoon of 
Tuesday, tiie 19th of June, 1683, he expired mg^jg^rth 
in a house at Parson's Green, to which he had 
unwillingly transferred himself from Butcher Row when 
promoted to be Chief Justice.* His exact age was not 
known, but he was not supposed to be much turned of 
fifty, although a stranger who saw him for the first 
time would have taken him to be considerably more 
advanced in life. Of his appearance, his manners, and 
his habits, we have, from one who knew him intimately, 
the following graphic account, which it would be a sin 
to abridge or to alter : — 



"As to his person, he was very corpulent and beastly; 
mere lump of morbid flesh. He used to say *hy his ^^ appear- 
troggs (such an humorous way of talking he afifected) anoe, man- 
notte could say he voanted issue of his body, for he had ^{J» *°<* 
nine in his bcick,* He was a fetid mass that offended ^ 
his neighbours at the bar in the sharpest degree. Those whose 
ill-fortune it was to stand near him were oontessors, and in sum- 
mer-time almost martyrs. This hateful decay of his carcase came 
upon him by continual sottishnens ; for, to say nothing of brandy, 
he was seldom without a pot of ale at his nose, or near him. 
That exercise was all he used ; the rest of his life was sitting at 
his desk <^ imping at home ; and that home was a tailor's house, in 
Butcher Kow, called his lodging, and the man's wife was his nurse 

* 3 Mod. 25. 
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or worse : but by yirtue of his money, of which he made little 
account, though he got a great deal, he soon became master of the 
family ; and, being no changeling, he never removed, but was tme 
to his friends and they to him to the last hour of his life. With 
all this, he had a goodness of nature and disposition in so graat a 
degree that he may be deservedly styled a pkUatUhrope, £^ 
was a very SHenus to the boys, as in this place I may term the 
students of the law, to make them merry when ever they had a 
mind to it. He had nothing of rigid or austere in him. If any 
near him at the bar grumbled at his stench, he ever converted 
the complaint into content and laughing with the abundance 
of his wit. As to his ordinary dealing, he was as honest as the 
driven snow was white; and why not, having no regard for 
money or desire to be rich ? And for good nature and o(«- 
descension, there was not his fellow. I have seen him for houis 
and half hours together before the court sat, stand at the bar, 
with an audience of students over against him, putting of cases, 
and debating so as suited their capacities and encouraged their 
industry. And so in the Temple, he seldom moved without a 
parcel of youths hanging about him, and he merry and jesting 
with them. Once, after he was in the King's business, he din^ 
with the Lord Keeper, and there he showed another qualification 
he had acquired, and that was to play jigs upon an harpnchonl, 
having taught himself with the opportunity of an old virginal of 
his landlady's ; but in such a manner, not for defect but figure, 
as to see him was a jest." * 

I have not to give a relation of peers, baronets, ot 
^^^ knights, descended from this Chief Justice, as 
contributed he was never married, but he has nevertheless 
«*^G«mdeiir Contributed to the " Grandeur of the Law " 
ilw " ^y ^® Keports, which are so entertaining as 

well as instructive that they have instilled 
into many a taste for juridical study, notwithstanding 
its imagined dryness, proving our science to be — 

** Kot harsh and crabbed, as doll fools sappoee, 
Bni-^a perpetnal feast of nectar'd sweets. 
Where no crude surfeit reigns." f 



* Life of Guilford, ii. 126-129. ; and tice Patteson and Mr. Justice Vangban 

see Granger, iii. 367. Williams, illustrated hy admirable notes, 

t The editions of these Reports by may be said to embody the whole com- 

the late Seijeant Williams, and by the mon law of England, scattered about,! 

present most learned Judges, Mr. Jus- must confess, rather immethodically. 



A.D. 1683. CHIEF JUSTICE SAUNDEBS. 331 

Notwithstanding his carelessness about money, he 

left considerable property behind him. This ^^ 

he disposed of by a will, dated 23rd of August, 

1676, — republished 2rd of Sept., 1681, and proved by 

sentence of the Prerogative Court on the 14th of July, 

1683, — ^whereby he gives to Mary Gutheridge his lease 

of the Bishop's land, " which will come to her by special 

oocnpancy as being my heir at law ;" and he bequeaths 

legacies to his father and mother Gregory, his sister 

Frances Hall, his old aunt Saunders, and his cousin 

Sarah Hoare. Among other charitable bequests, he leaves 

to the poor of the parish of Bamwood, in the county of 

Gloucester, where he drew his first breath, the sum of 

20Z. to be distributed at the discretion of his father 

Gregory if he shall be living. His friends Nathaniel 

Earle and Jane his wife (the master and mistress of the 

house in which he lodged in Butcher Row) he appoints 

his executor and executrix and residuary legatees, " as 

some recompense for their care of him, and attendance 

upon him, for many years."* 

His armorial bearings, which must have been granted 
to him when he was knighted, have been 
discovered by the diligence of that skilful 2»rin^'^ 
antiquary, Mr. Pulman, Deputy Usher of the 
Black Rod ; and, with those of the other Chief Justices 
from the earliest times, now ornament the splendid 
library of the House of Lords in the new palace at 
Westminster. 

• WmiiiC.P.C.Reg.l4t.Dna '' 
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CHAPTER XXII. 

CHIEF JUSTICES FROM THE DEATH (5F SIR EDMUND 
SAUNDERS TILL THE REVOLUTION. 

Os the sudden death of Saunders there was much per^ 
plexity as to the appointment of his suooessor. 
Chief Jtistioe His Want of political principle and his im- 
^t^ King's moralities had been to a certain degree counter- 
balanced by his profound knowledge of the 
law, his mildness of disposition, and his popular manners. 
The candidate eagerly pressing forward his claims, and 
supported by the most unscrupulous courtiers, was no- 
toriously destitute of public or private virtue, — ^knew 
nothing of his profession beyond what he had picked up 
in Old Bailey practice, — was brutally offensive in his 
deportment to all who were opposed to him ; and, acting 
as a subordinate judge, had, on various occasions, set 
at defiance ihe rules of decency and the dictates of 
humanity. Even Charles II. himself — ^who, in making 
appointments, did not stand upon trifles as far as 
character was concerned, and who had been pleased to 
see sitting [in his council Shaftesbury, who boasted of 
being, next to himself, the most profligate man in 
England — shuddered at the approach of Jeffreys, saying, 
** That man has no learning, no sense, no manners, and 
more impudence than ten carted street-walkers." 

Meanwhile the trials arising out of the Eye-house 
Plot were coming on, and vengeance was to be taken on 
tiie Whigs for tiieir vigorous and often successful oppo- 
sition to the measures of the Court since the Sovereign 
of England had degraded himself into a viceroy of 
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France. Good hopes liad been entertained of Pemberton 

for presiding Judge, as he had received a severe warning 

against his occasional displays of independence by 

being removed from the King's Bench to the Common 

Fleas, with hints of the further punishment that might 

await him if he should not be more zealous in the public 

service. But he had nearly allowed Lord Eussell to 

escape ; and it was foreseen that, notwithstanding his 

timidity, he must necessarily direct the acquittal of 

Sydney, against whom there was no case, without 

making an old MS. essay on l^e speculative principles 

of government, found among his papers, an overt act of 

high treason. '* Work was to be done which could be 

trusted to no man who reverenced law, or was sensible 

of shame."* Accordingly, there was placed in the 

supreme seat of justice, knowingly and designedly, one 

of the most infamous wretches who ever wore the human 

iona^ and whose atrocities, when elevated to power, 

were not more revolting than might have been expected 

from his established character and past conduct. '* All 

people were apprehensive of very black designs when 

they saw Jeffreys made Lord Chief Justice, who was 

scandalously vicious, and was drunk every day ; besides 

a drunkenness of fury in his temper that looked like 

^ithusiasm."t 

It would now be my duty to trace the extraordinary ^ 
career of this monster, from his birth in an Beferenoe to 
obscure Welsh village, to his death in the SSchl^!*^^ 
Tower of London, if I had not already done *^®"- 
so in my "Lives op the Chancellors." Subsequent 
researches suggest little addition to the facts I have 
already narrated concerning him and no 
mitigation of the sentence of infamy which I the "Ufeof 
have pronounced upon him. As a further ^ ^* 
proof of his contempt of decency on the bench, I may 

• Macanlay, i. 462. f Burnet, 0. T^ U. 231. 



334 EEIGN OF CHABLES IL Chap. XXIL 

mention that on the trial of the learned and pious 
divine Bichard Baxter, after exclaiming, in his own 
naturally violent tone, " This is an old rogue, a boMb- 
matical knave, a hypocritical villain; he hates the 
liturgy ; he would have nothing but long-winded cant 
without book," the Lord Chief Justice suddenly turned 
up his eyes, clasped his hands, and began to sing througli 
his nose, in imitation of what he supposed to be Baxter's 
style of praying, "Lord, we are thy people I Thy 

PECULIAR PEOPLE 1 1 ThY DEAR PEOPLE ! I I "* 

I ought to have dwelt more upon his venality during 
the " Bloody Assizes," for of the 841 prisoners whose 
lives were spared, and who were transported as slaves 
to the colonies, many were sold on his own account^ 
and, long as was the voyage, and sickly, he calculated 
that from the state of the slave market, after all charges 
were paid, they would average 15Z. a head.f But the 
proceeds of all these sales did not fetch him so much as 
a single pardon. Most of the men accused of joining 
Monmouth were from the lower ranks of life, and^ 
except in the sale of their persons, they could be turned 
to little profit, for they could muster only a very small 
bribe to be let off, and, if convicted and executed, their 
forfeited property was seldom more than a flock of 
geese or a flitch of bacon. The Chief Justice was there- 
« fore delighted to find that he had got in his toils 
Edward Prideaux, who had inherited broad lands from 
his father, an eminent lawyer in the time of the 
Commonwealth, and who, without having been in arms, 
was suspected of favouring the rebellion. Although 
no witnesses could be got to swear against this gentle- 
man, he wisely agreed to pay 16,000Z. for his liberation. 
With his ransom Jeffi^ys became the purchaser of a 

• 10 St. Tr. 1316/; Life of Baxter, Office : Sunderland to Jeflfreys, Sept. 14. 
ch. xiv. 1686; Jeflfreys to the King, Sept. 19. 

t Original letters in the State Paper 1686. 
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large estate, the name of which the people changed to 
AeeidoMay as being pnrohased with the price of innocent 
Wood.* 

I onght, likewise, to have stated, as another instance 

of his unexampled cruelty, that after his return from 

the west, and receiving the Great Seal, on the very day 

on which Alderman Cornish was hanged and beheaded 

in CSbeapside, he caused Elizabeth Gaunt to be burned 

alive at Tyburn, for having piteously given shelter to 

a fugitive who betrayed her. She was a Sister of 

Charity: her life had been passed in relieving the 

unhappy of all religious denominations, and she was 

well known as a constant visitor of the gaols in the hope 

of enlightening and reforming their unhappy inmates. 

She met her fate with great composure ; leaving behind 

her a paper in which, after describing what she had 

suffered from the ferocity of her gaoler, and others who 

had oppressed her, she complained of '* the tyranny of 

him, the great one of all, to whose pleasure E^ie and so 

many other victims had been sacrificed— declaring that 

in as far as they had injured herself she forgave them, 

but, in that they were implacable enemies of that good 

cause which would yet revive and flourish, she left th^n 

to the judgment of tiie King of Kings.^f 

To show that ihe memory of his cruelties remained 
in the country in which they were most conspicuously 
exhibited, so as to raise a desire to visit them on his 
descendants to tiie third generation, — ^I should likewise 
wish to add the anecdote that when he had been many 
years dead, and his name and title were extinct, the 
Countess of Pomfret, travelling into the west of England, 
having been discovered to be his granddaughter, was 
insulted by the populace, and could not venture to 
proceed to the scene of the " Bloody Assizes."^ 

• Commons' Journals, Oct. 9., Nov, t 11 St. Tr. 381-455.; Boraet, 0. T., 
lOn Dec. 26. 1690 ; Oldmixon, 706. i. 649. % Granger, ** Jeffreys." 
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It has been objected to me, that I bave done injttstioe 
oosedre- ^ Jeflfreys, by representing that he readily 
luctADce of acquiesced in all James's measures for over- 
rapport turning the religion and liberties of his 
i^Mt the country, whereas he condemned many of them* 
J2J^»^* This charge against me is founded merely on 
proofs of the hypocrisy and duplicity of th© 
great delinquent. He did preteoid to some, who weiB 
in opposition to the Court, that his Protestant consoienoe 
was fidiocked by the scheme of bringing in Popery ; but 
at the same time he put the broad seal to the Declaration 
of Indulgence, and, sitting in l^e illegal Court of High 
Commission, he abetted all the proceedings for con- 
verting Magdalene College, Oxford, into a Popi^ 
seminary. "The two French agents, who were then 
resident in London, had very judiciously divided the 
English Court between them. Bonrepaux was con- 
stantly with Eochester ; and Barillon lived with Sun- 
derland. Lewis was informed in the same week by 
Bonrepaux that the Chancellor was entirely with the 
Treasurer, and by Barillon that the Chancellor was in 
league with the Secretary."* Again : Jeffireys gave out 
to one party that he highly disapproved of the pro- 
ceedings against the Seven Bishops, while it is quite 
certain that he declared in council, *' The Grovemment 
would be disgraced if such transgressors were sufifered 
to escape, as was proposed by Sunderland, with a mere 
reprimand,"! ^^^ ^^^ ^ strenuously recommended 
the criminal information on which they were brought to 
trial — " counting with certainty on a conviction which 
would induce the right reverend defendants to save 
themselves from ruinous fines and long imprisonments 

* Macanlay, 11. 6Y., cites Bereel^s f Jonnial of Booond Lord ClareuloD, 
Memoirs ; Luttrell's Diary, Feb. 2. lesj; J«n« 24, 1688. ; 12 St. Tr. 196. 

Barillon, Feb. j\; Bonrepaux - ' -'. 
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by serving, both in and out of parliament, the deeignR 
of the Sovereign." * 

JefirejB held the office of Chief Justice of the King's 
Bench rather more than two years, having 
been reappointed to it on the death of ^^^ *^ 
Charles II. by James II., who had been his chief justice 
early patron, and to whom he was more and Ben<^ on thu 
more endeared as his inhuman disposition $^^^£^ 
was more and more developed. Being created chiSSior 
a peer, and introduced into the Cabinet, he 
soon undermined, by his superior vigour and servility, 
the influence of the Lord Keeper Guilford, and, having 
broken the heart of that mean-spirited but not un- 
amiable man, his " campaign in the west ** og ♦ 29 
was rewarded with the great seal. le^ftl 



A month was occupied in considering who should 
succeed him as Chief Jiustice of the King's 
Bench. Although Monmouth had been ex- about his 
ecuted, and the blood of rebels had flowed till *"°°®^**''* 
the feelings of all classes were outraged, and even the 
vengeance of James himself was satiated, the due filling 
up of the office was considered a matter of the last 
importance to the government. The plan to change 
the religion of the country was now formed, and this 
was to be carried into efiect by judicial decision rather 
than by military violence. The King expected to ac- 
complish his object by extending what was called the 
*' dispensing power" to all the laws of the realm, 
although it had been hitherto confined to common 
penal statutes, which were enforced by a pecuniary 
mulct. Where was a man to be found who, as head of 
the Common Law Judges, would himself declare, and 

• This has been phused beyond all by Mr. Macaulav. Barillon,?5^i688i 
doabt by the original despatches of the <'™*^ ^ 

French and Dutch ministers examined Citters, July i ; Adda, j^^\ June J,, 

VOL. n, Z 
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would induce a majority of his brethren to join 
him in declaring, that the King had the power contended 
for, — or, in other words, that, like the despotic 
Herbert 86- pxinces on the Continent, he was above the 
Jj^t" f law ? That man was Sm Edward Herbebt ! 
on the'°^° Of his Steadiness on this question no doubt 
"disposing oould be entertained — but when his appoint- 
ment was recommended, two objectionB 
presented themselves : 1st. That he was quite ignorant 
of his profession ; 2dl7. That he was conscientious in 
his opinions, and of strictly honourable principles in 
private life. The former was easily surmounted from 
his known zeal in support of the prerogative; and 
though it was anticipated that some inconvenienoe 
might arise from his vicious habit of abstaining &om 
what he believed to be wrong, hopes were entertained 
that, from his ultra-Tory notions, he would not boggle 
at anything which might be required of him. Upon 
the whole, the opinion at Whitehall was, that, for the 
King's service, a safer choice could not be made. 
Accordingly, on the 11th of October, 1685, Sir Edward 
Herbert took his seat as Chief Justice of the Court of 
King's Bench, and I am called upon to give a sketch of 
his life. 

He was the youngest son of that Sir Edward Herbert 
Hi riirf whom I have commemoriited as holding the 
'" ^°" great seal of England while in exile with 
Charles II.* During the Commonwealth, the children 
of the titular Lord Chancellor remained in England 
with their mother; and, after his death at Paris, in 
1667, they were reduced to great indigence. Edward 
was admitted on the foundation of Winchester School, 
and was elected from thence a probationer fellow to 
New College, Oxford. He was idle and volatile, but 
much liked for his warmth of heart and gentlemanly 

* Lives of the Chancellors, vol. iii. ch. Ixxlii. 
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demeanour. He inlierited a strong abhorrence of Hoiind- 
lieads, and lie considered the Whigs as the same le- 
pnblican party under another name. From his earliest 
recollection to his latest breath, he looked upon the five 
members of the House of Commons whom his father, 
-when Attorney (General, had impeached of high treason 
by order of Charles I., as not less guilty than the 
regicides who had sat in the high court of justice ; and 
he thought it of essential importance for the public 
good that the Crown should be armed with sufficient 
power to put down and to punish all who were inclined 
to sedition or schism. 

. With this bias on his mind, he began the study of 
the law in the Middle Temple, and, setting ponnaUon 
down all the arbitrary decisions of judges ^f^^f^' 
for sound law, and all the violent acts of the 
executive government for good constitutional precedents, 
while he imputed everything that he met with on 
the other side to faction and popular delusion, he 
brought himself to the belief that the kings of England 
were absolute at all points, with a very few exceptions ; 
and that, although they might find it convenient to 
consult a parliament, they might rule, if they chose, 
by their own authority. But his knowledge of law 
' was superficial, and was confined almost exclusively 
to cases connected with politics. 

Under Charles II. there was a disposition to do as 
much as possible for the Herberts, on acconnt of the 
sufferings of their father in tiie royal cause; and the 
two elder sons were pushed on in the army and navy ; 
but there was much difficulty in making any provision 
for Edward, who was called a lawyer, but was wholly 
unacquainted with the first principles of pleading and 
conveyancing ; and, never having been intrusted with 
a brief by a private client, could not, without serious 
risk, be allowed to appear in the King's biusiness in 

z 2 
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Westminster Hall. It was thought, however, that 
anything would do for Attorney-General in Ireland, 
where they have never been very exact in legal for- 
He is sent malities. Accordingly, he was sent over 

as Attorney x-l jt j» i j 

oeneraito there, and for several years was suppcNSed 
^'*^*°^* to execute the duties of the office decently 
well under the Duke of Ormond, the popular Lord- 
Lieutenant. A residence in Dublin was then con- 
sidered distant banishment. The transit from thence 
to London was often attended with great peril and 
delay, and intelligence was interchanged between the 
two islands very irregularly. He therefore longed for 
a return to civilised life, for which he had a keen relish ; 
and, having laid by a little money, he resigned the 
Irish Attorney-Generalship, and came to push his 
fortune at Whitehall. Still pretending to practise at 
the bar, he received a silk gown. The English attorneys 
were as shy of employing him as when he wore 
bomba^ ; but his connections, his principles, and his 
agreeable manners nevertheless obtained him favour at 
A.D. 1683. Court. He succeeded Sir George Jefl&eys as 
His position dJef Justice of Chester : and soon after, on 

on nis ' ' 

return. the promotion of Sir John Churchill to 
A.D. 1686. 1^ Master of the Bolls, he was appointed 
Attorney-General to the Duke of York, and was 
knighted. Now he was often consulted on con- 
stitutional questions by his royal master, the heir 
presumptive; who, much pleased with the answers 
returned, set him down as fit to fill the highest offices 
in the law. He was particularly firm respecting the 
dispensing power*; and — notwithstanding the doubts 

* Clarke, in his life of James II., that he began to be much employed in 

mainly rests his Justifloation of that his business, Mr. Herbert, then Ch. 

monarch's conduct on the authority of Justice of Chester, told him, that if he 

Herbert. Speaking of the Test Act, he desired to re-enter into his former em- 

Bays, **One great induonnent not to ployment, he could make it appear that 

boggle at dispensing with it, was his it was in the King's power to dispense 

calling to mind that in the late King's with the Test Aot." 
time, after his return fh)m Scotland, and 
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xipon the subject indicated by high prerogative lawyers, 
such as Lord Clarendon, Lord Keeper Bridgman, Lord 
Chancellor Nottingham, and Lord Keeper Guilford — 
maintained that the royal assent was given to bills 
passed by the two Houses of Parliament on the implied 
cx)ndition that the King might suspend the operation of 
the law when necessary for the public safety ; and that, 
this power being essentially inherent in the Crown, no 
statute could take it away or abridge it. He was of 
the school of political speculators which produced 
Filmer, Lestrange, and Brady, — maintaining that the 
Crown is the only legitimate source of authority ; that 
the House of Commons, having been created by the 
Crown, is subordinate to the Crown; and that, as it 
may still be prorogued or dissolved, as well as sum- 
moned, by the Crown, the Crown is entitled to exercise 
a paramount control over all its acts. He sometimes 
made a distinction * between the King's power over 
common law and statute law: but, although he was 
known not to be without some scruples which might be 
troublesome, his friends said they would all melt away 
before his burning loyalty. 

He is not once mentioned in the Eeports; he had 
.never led any important cause, or argued any im- 
portant point of law, in an English court ; and, although 
he regularly attended the King's Bench in term time, 
it was for society rather than for business. He was 
considered a sort of dilettante lawyer j and probably he 
himself thought not of a higher office than that of 
Chief Justice of Chester, which only occupied a few 
days of his time twice a year. It is quite certain that 
he never solicited, or in any way intrigued He is made 
for, the office of Chief Justice of the King's SISL'^^ 
Bench, so that he was greatly astonished when ^^^ 
it was offered to him. He did not hesitate to accept it 
when he was told that the King required his services. 
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There is no reoord of the ceremony of his installation. 
The merits and sufferings of his father must have con^ 
stituted the staple of the Chanoellor*s address to him ; 
and his answers must have been confined to the ex-^ 
pression of gratitude for the unexpected dignity, and 
sincere good intentions in the fulfilment of his n&w 
duties.* 

The profession and the public, without nicely scan- 
Qfiif^bcT. "^^S ^ legal qualifications, were pleased to 
FftTooTikbie see mildness, equanimity, and sobriety again 
towards Mm, adoming the seat of justice, lately disgraced 
^D^di^ghi. by fierceness, violence and drunkenness. Even 
unfltneas. thosc who most highly disapproved of his 
politics were disposed to speak kindly of him. Says 
Burnet, "He was a well bred and virtuous man, 
generous and good-natured, although an indifferent 
lawyer. He unhappily got into a set of very high 
notions with relation to the King's prerogative. His 
gravity and virtues gave him great advantages ; chiefly 
his succeeding such a monster."f 

He was sworn a member of the Privy Council, but 
he was never admitted into the Cabinet. 

In the private cases which came before him he was 
entirely guided by the opinion of the Puisne Judges ; 
and, by discretion, and speaking only as he was 
prompted, he made a very respectable appearance, and 
tiie vulgar called him a great Judge. 

The first political case in which an opinion was re- 
A.D. 1686. quired from him was the prosecution of Lord 
SvOT^°by" Dolaniere for high treason ; and, as the pre- 
^lofSrt rog**^'^^ o^ *^® Crown was not concerned 
Deiamere. in the qucstiou Submitted to him, he dis- 
played on this occasion moderation and diffidence. 
The noble lord, the object of the prosecution, had, when 

* See 2 Shower, 434 ; 3 Modern Be- f Burnet, 0. T., il. 362, 363. 
ports, 71. 
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a member of the House of Commons, given mortal 
offenoe to* Jeffreys, who now sat as his judge, and was 
eager to convict him. The trial took place before the 
Lord High Steward and a select number of Peers, — 
the Judges attending as assessors. The whole day 
being spent in giving evidence for the Crown, the 
noble prisoner applied for an adjournment till next 
morning, before opening his defence. Jeffreys de- 
termined, if possible, to sentence him to be hanged, 
beheaded, and quartered before going to sleep; but, 
desirous to keep up appearances, and to throw upon 
others the odiiun of the precipitation which he desired, 
said he would willingly comply with the request if 
the law would allow of an adjournment, which much 
doubting, he would put the question t6 the Judges. 
His real inclination being well known to them, he 
expected (what he would have pronounced under the 
like circumstances) a flat negative upon the power of 
adjournment. But Lord Chief Justice Herbert said, — 

" The judges presume to acquaint your Grace that this is a 
matter wholly new to them, and that they know not, upon recol- 
lection of all that they can remember to have read, eidier that 
this matter was done or questioned. Had it received a determi- 
nation, and been reported in our books, our duty would have 
been to contribute all our reading and experience for the satis- 
faction of this great Court ; but being a new question, and the 
precedent being to make a rule respecting the powers and privileges 
of the Peers for the time to come, we cannot venture to resolve 
it. In the case of the trial of a peer in parliament, there have 
been adjournments from day to day ; but whether it makes a 
difference that here the Lord High Steward sits judge, and the 
Peers-triers are in the nature of a jury, we submit to your 
Grace's consideration. In an inferior court the jury, once sworn, 
are not allowed to separate, from the fear of corruption ; but 
that reason seems to fail here, the prisoner heing to be tried by 
his peers, that are men of unsuspected integrity, and give their 
verdict upon their honour." 

The Peers, upon this, were for adjourning, but 
Jeflreys in a rage said ''that the court was his, and 
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that, he sitting as sole judge in it, they had no right to 
regulate its proceedings." He then gave a decided 
judgment that he could not and would not adjourn, 
and he ordered the prisoner to go on with his defence, 
saying that **by law the trial must finish befofe 
they separated." Nevertheless he was disappointed 
of his prey; for Lord Delamere made an admirable 
defence, and the Peers, sympathizing with him ou 
account of the harsh treatment he had received, unani- 
mously acquitted him.* 

Soon after came on the grand question with a vie^ 
to which Herbert had been appointed Chief Justice, 
and he fully answered the expectation which had been 
formed of him. 

Judicially to establish the dispensing power, a sham 
c ^.. ^ action was brought by the coachman of Sir 

Sir Edward _^_ ___, ^. r>i. t-i-i -itti i- 

Uaies'A Case Edward Hales agamst Sir Edward Hales, his 
the Dispells- master* The defendant, although a Boman 
ing Power. CathoUc, had been appointed Lieutenant of 
the Tower of London; and the declaration alleged 
that, contrary to the provisions of the Test Act, he 
had exercised the duties of the office without having 
made the declaration against transubstantiation or 
taken the oath of supremacy. By way of justification, 
he pleaded '^ that after the grant of the office the King, 
by letters-patent under the great seal, nottoithstanding 
any statutes or laws in that behalf, dispemed with his 
making the declaration against transubstantiation and 
with his taking the oath of supremacy, as well as with 
his receiving the sacrament according to the rites of 
the Church of England." The plaintiff demurred, 
admitting the dispensation and praying judgment upon 
its validity. Thus the existence of the dispensing 
power was regjilarly raised on the record, and was to be 
solemnly decided. 

• 11 St. Tr. 510^99. 
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The Chief Justice, although he had no doubts 
himself, found it a more difficult task than he had 
anticipated to prevail upon the other Judges to agree 
-with hinu According to the usual custom of those 
days, before the case was argued in court he assembled 
all the Judges to deliver their opinion upon it. To his 
unspeakable surprise, there were four Judges who 
declared that the King had no power to dispense 
with a statute which Parliament had enacted for the 
preservation of the established religion of the Qpn^^ion of 
oountry. Their opposition was the less sus- some of the 
peoted because they were all four steady "^^ 
Tories, although not of such extravagantly high pre- 
rogative principles as Herbert himself; and they had 
all four sat on the trials of Alderman Cornish and 
Elizabeth Qaunt, where there had been an extra- 
ordinary compliance with the wishes of the Govem- 
inent. Their contumacy being reported to the King^ 
he summoned them into his presence, and conversed 
with them at Whitehall, but could make no impression 
upon any of them either by soft or angry language. 
He thought he might safely calculate upon their sup- 
porting him in any violation of the constitution; 
but he forgot that where religion mixes in a contro- 
versy it is impossible to' foretel with certainty what 
will be the conduct of any individual or of any body of 
men. " Jones, the Chief Justice of the Common Fleas, 
a man who had never before shrunk from any drudgery, 
however cruel or servile, now held, in the royal closet, 
language which might have become the lips of the 
purest magistrates in our history."* Being told that he 
must either give up his opinion or his place, " For my 
place," he answered, " I care little ; I am old and worn 
out in the service of the Crown ; but I am mortified to 
find that your Majesty thinks me capable of giving a 

* Macaulay, ii. 82. 
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judgment which none but an ignorant or a disHoiiest 
man could give." King: "I am determined to harve 
twelve lawyers for judges who will be all of my mind 
as to this matter." (7. /. Jones : " Your Majesty may 
find twelve jvdges of your mind, but hardly tvrelve 
^^ latoyers,'* James always piqued himself on 

Judges are being a man of his word, and Jcmes had his 

dismissed. • . . • -nr^x-i. -i_ • •■• 

qutetua next mommg. With him were dis- 
missed Montagu, Chief Baron of the Exchequer, and tvro 
puisnies, Neville and Charlton. Four new Judges vrere 
appointed, who had taken the royal test by declaring 
their belief in the imlimited, illimitable, and eternal 
nature of the dispensing power. One of them was 
the brother of the author of " Paradise Lost," and of the 
" Defence of the People of England for putting Charles 
I. to death." Sir Christopher Milton, recommended by 
Herbert, was in all respects a striking contrast to 
John, as he was not only a favourer of Popery, and a 
friend to arbitrary power, but the dullest of mankind.* 
Some delay still arose in carrying the case to a hear- 
ing, for Sawyer, the Attorney General, who had brought 
Eussell and Sydney to the block, refused to argue this 
sham demurrer in favour of an attempt " to annul the 
whole statute law from the accession of Elizabeth." 
Heneage Finch, the Solicitor General, following his 
example, was turned out of office; and time was 
required for the mean-spirited Powys, who succeeded 
him, to prepare for his dirty work. 
At last the farce was acted, Northey taking the part 
of counsel for the plaintiff, and pretending to 
argue that the dispensation was no bar to the 
action; while the new Solicitor General urged that 
the King's prerogative was and is as much the law 
of England as any statute, and that, althotigh 

* Although not reconciled to Rome, communicate with the Church of £ng> 
he came so near her, that he would not land. Echard, ill. 797 ; Eennet, ill 45 
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the King cannot prejudice private right, the power of 
dispensing with all public statutes was inseparably 
annexed to his crown. 

At the close of the argument, Herbert, C. J., said, 
with much gravity, that " the Court would take time 
to consider,*' and on a subsequent day he delivered the 
following judgment : — 

*' This is a case of great coDseqnence, but of as little difficulty 
as ever any case was that raised so great an expecta- 
tion. If the King cannot dispense with this statute, cffi^Si^ 
he cannot dispense with any penal law whatsoever. Herbert. 
There is no law but may be dispensed with by 
the supreme lawgiver. The laws of Gk)d may be dispensed 
with by God himself, as appears by God's command to Abraham 
to offer up his son Isaac. So, likewise, the law of man may 
be dispensed with by the legislator. A law may be either 
too wide or too narrow; the wisest lawgiver cannot foresee 
all the consequences of a law, and therefore there must be a 
power somewhere able to dispense with it. We have consulted 
our brethren who have met and conferred on the subject at 
Serjeants' Inn, and, with one exception, they all agree with us 
in the opinion that the kings of England are absolute sovereigns ; 
that the laws of England are the King's laws ; that the King 
has power to dispense with any of his laws as he sees necessity 
for it ; that the King is the sole judge of that necessity ; and 
that this is not a trust invested in or granted to the King by the 
people, but the ancient sovereign power and prerogative of the 
kin<:8 of England, which never yet was taken nom them nor can 
be by parliament or any human means. My brother Street, 
indeed, is of opinion that the King, notwithstanding his general 
dispensing power, cannot validly grant the dispensation pleaded 
by the defendant ; but that is the opinion of one single judge 
against the opinion of eleven. We therefor^ give judgment for 
the defendant." * 

Without the privity of Herbert, who was too ho- 
nourable a man to have countenanced such „, ., 

Sham dissent 

trickery, Street, who was known to be the of Judge 
most servile Judge on the bench, who 
would have been instantly turned adrift if he had 
been sincerely opposed to the dispensing power, but 

• 11 St. Tr. 1165-1198. 
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who cared as little for religion as for law, htad. bees 
ordered to dissent, for the purpose of leadixi^ the 
public to believe that the Judges, leffc to the freedom 
of their own will, had decided for the Crown \>y b, vast 
majority, without being entirely unanimous. So in- 
famous a wretch was Street, that, at the Eevolution, on 
the strength of this collusive dissent, he attempted to 
make court to King William; but, his real baseness 
being exposed, he met with a mortifying rebuff.* 

Upon this judgment Sir Eobert Atkyns, then an 
ousted Judge (afterwards made Chief Baron of the 
Exchequer), having published a very severe com- 
mentary. Chief Justice Herbert published a pamphlet 
in his own vindication, — in which he produced -what 
he called his authorities, and, in answer to the personal 
reflections upon himself, observed, — 

'* I can truly say that I never heard of this action till it was 
actually brought. If it be a feigned action, the law is as well 
settled in a feigned action as m a true, lliere are feigned 
actions directed out of Chancery every day, and why may not 
the King direct such an action to be brought to satisfy himseJf 
whether he hath such a power? If there were indirect means 
used to obtain opinions, I stand upon my innocence, and 
challenge all the world to lay anything of that kind to my 
charge. My part was only to give my own opinion ; and if 1 
have drawn weak conclusions from what I find in our books, 
how can I be charged as a criminal? But I never gave a 

* "Deo. 21 1 1688. Tneaday, in the However, when Jndge Street died, a 

morning, I w&at to St. James's with splendid marble monument was erected 

Judge Street to present him to the to his memory, with an in8cripti(»iwhic& 

Prince; but I was told the Prince was asserts that he was the only honest 

busy, and I could not get admittance. Judge in the reign of James II.; and 

While I was in the outward room, my thus oondudea :— 

Lord Coote came to me and told me he „ fAithftil fbn A • 

mT I ha« glvk the Prince » true "*'^^* ~' "'^^^ ""* ^ 

dimeter of bi^ ; uxl therefore 1 derira _.„ .^^^YW .™* „, ,!,»« M 

T J 1-. Ill _L i« *o swerve from truth, or cbADee bis 

your Jjordship will not concern yoursdl ^«„*««* «.<« ^ ^^ 

-«« ^^^ fxf i.<ni »» Tu-^^t /»/ ixM>...i constant mind, 

J?^,^!J, ?^* " ^ ^ ^' Though single,--(7ratv«r. 
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judgment with so many authorities to warrant it as in Sir 
SdwardHales's case. If it was to keep my judge's place, I then 
became the worst man in the world, only to keep that which 
XDost men know my friends foimd great difficulty in persuading 
me to accept." * 

King James was delighted beyond measure with the 
judgment, and with the defence of it ; and, ^^^^6^ in 
lauding himself for his sagacity in selecting ^'^^.[J^J*'^^* 
such a Chief Justice, and taking personally beChan- 
to himself all the credit of the appointment, 
lie passed such .compliments and lavished such blandish- 
ments on Herbert, that Jeffreys was jealous, and reports 
were spread that the great seal would soon be trans- 
ferred to a new Chancellor.f 

By way of preliminary to the restoration of Popery 
as the religion of the 'state, there soon came out a 
"Declaration of Indulgence," by which all sects of 
Christians were to be allowed to profess their faith 
without being subject to any disability, forfeiture, or 
penalty; and Herbert, sincerely thinking this a law- 
ful exercise of the royal prerogative, delighted the 
King more than ever, not only by pronouncing in 
favour of its legality, but by actually assisting in 
giving eflFect to it. "Since the Church party could 
not be brought to comply with the design of the Court, 
applications were now made to the Dissenters ; and all 

* Whatever we may think of Herbert famish them with the least colour of a 
and his doctrine respecting the dispens- reply."— Clark^i James 11.^ p. 82 et seq. 
ing power, they have both had warm f L«rd Clarendon, in a letter to the 
admirers. Clarke describes him, in his Earl of Rochester, dated Dublin Castle, 
Life of James II., as ** a man of eminent June 3, 1686, says, <* A story had reached 
learning and known integrity, sufficient Dublin, that my Lord Chancellor is in 
to free him without further proof firom very little credit; that my Lord Ch. 
the censure of partiality ;" and says that. Justice Herbert had exposed him upon 
**for his Airther vindication, he pub- the bench by laying open his briberies 
llshed his reasons with some of the and corruptions (as they are called) in 
many dtations and examples he might the West, with which the King is ex- 
have brought firom the law books, which tremely offended, insomuch that it is 
put the matter so Ceu: beyond depute, said he will not be long in his place."— 
that all the erudition of his adversaries Oorreip. nf Clar. and Rock. p. 426. 
or malice of his detractors could never 
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on a sudden the clinrchmen were disgraced, and the 
dissenters were in high favour. Chief Justice Herbert 

went the Western Circuit after Jeffreys' bloody 
the Western One. And now all was grace and favour to 

them. Their former suflFerings were much 
reflected on and pitied. Every thing was offered that 
could alleviate their sufferings. Their teachers were 
now encouraged to set up their conventicles again, 
which had been discontinued, or held very secretly, 
for four or five years, and intimations were given that 
the King would not have them or their ineetings to be 
disturbed."* 

Burnet, from whom we have this account, adds, 
"Jeffreys was much sunk at Court, and Herbert was 
the most in favour. But now Jeffreys, to recommend 
himself, offered a bold and illegal advice." t This was 
to revive the Court of High Commission, whereby the 
clergy who should oppose the introduction of Popery 
might be deprived of their livings and punished for 
their contumacy. The author of this scheme was for a 
time dearer than ever to his master J, — but before long 
there were again thoughts of removing him, as the 
brutality of his conduct and his manners threw discredit 
on the Government; and Jeffreys himself, who was 
always alarmed by rivals, had once more serious dread 
of being supplanted by Herbert. But, all of a sudden, 
Herbert was disgraced, and Jeffreys was firmly esta- 
blished in power. 

This change was produced by a point of law, on 
Herbert which, strange to say ! the Chief Justice of 
^fendflthe the King's Bench, supposed to be slavishly 
denying his obscquious, gave an opinion most highly dis- 
^^** tasteful to the owner of the dispensing power. 

* 0. T. ii. 326, 327. Mine quo non—to guard against the in- 

f lb. 367, 370. fluenoe of Herbert, who was named a 

X **The Court being established, Jef- memberof it."— /b. 
freys was made perpetual prraident— 
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The plan was formed of ruling by a stand- ®°*°J2 . 
ing army. But, without a parliament, how in time of 
w^ this army to be kept in a proper state ^***^ 
of discipline ? In time of war, or during a rebellion, 
troops in the field were subject to martial law, and they 
might be punished by sentence of a court martial, for 
mutiny or desertion. But the country was now in a 
state of peace and profound tranquillity ; and the com- 
mon law, which alone prevailed, knew no distinction 
between citizen and soldier ; so that, if a life-guardsman 
deserted, he could only be sued for breach of contract, 
and if he struck his officer he was only liable to an 
indictment or an action of battery. While the King's 
military force consisted of a few regiments of household 
troops, with high pay, desertion was not to be appre- 
hended, and military offences were sufficiently punished 
by dismission from the service. But James found it 
impossible to govern the numerous army which he had 
collected at Hounslow without the assistance of martial 
law, — and he contended that, without any act of parlia- 
ment, he was at all times entitled, by virtue of his pre- 
rogative, to put martial law in force against military 
men, although it could only be put in force against 
civilians when war or rebellion was raging in the 
kingdom. 

The question first arose at the Old Bailey, before Sir 
John Holt, then Eecorder of London, and he decided 
against the Crown, as might have been expected ; for, 
while avoiding keen partisanship in politics, he had 
been always Whiggishly inclined. James thought he 
was quite secure by appealing to the ultra-Tory, Lord 
Chief Justice Herbert. To the utter amazement of the 
K ing and the courtiers, this honourable, although 
shallow, magistrate declared that, without an act of 
parliament, all laws were equally applicable to all his 
Majesty's subjects, whether wearing red coats or grey. 
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Being taunted with inconsistency in respect of his judg- 
ment in favour of the dispensing power, he took this 
distinction, " that a statute altering the com- 
mon law might be suspended by the King, 
who is really the lawgiver, notwithstanding the form 
that he enacts, * with the assent of the Lords Spiritual 
and Temporal, and Commons ;' but that the common la'w 
cannot be altered by the King's sole authority, and that 
the King can do nothing contrary to the common law, 
as that must be considered coeval with the monarchy." 
James, with the infatuated obstinacy which was now 
driving him to destruction, set this opinion at defiance; 
and, encouraged by Jeffreys, caused a soldier to be 
capitally prosecuted, at the Beading assizes, for de^ 
serting his colours. The judges presiding there re- 
sorted to some obsolete inapplicable act of parliament, 
and were weak enough to lay down the law in the 
manner suggested to them by the Chancellor, so that 
a conviction was obtained. To give greater solemnity 
and eclat to the execution, the Attorney General moved 
the Court of King's Bench for an order that it might 
take place at Plymouth, in sight of the garrison from 
which the prisoner had run away. But Herbert pre- 
Herbert cmptorily declared that the Court had no 
fuses to jurisdiction to make such an order, and per- 
execution of vailcd On his brother Wythens to join with 
i^^^y him in this opinion. Mr. Attorney took nothing 
A^l!^*^ ^y ^** motion^ but the recreant Chief Justice 
and the recreant Puisne were both next 
morning dismissed from their offices, to make way 
for the most sordid wretches to be picked up in West- 
minster Hall — Sir Kobert Wright, and Sir Eichard 
AUibone, a professed papist.* . Burnet, who has since 

* Bex V. WiUiam Beat, 3 Mod. 124. tlfled, and the people shocked, with die 

We shall find that they unscrupulously execution of two deserters, one of whom 

mode the order. "Even previous to these was hanged in Covent Garden, and UiQ 

removes and changes, the Court was gra- other on Tower Hill." — 1 Balph. 96}. 
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been generally followed, represents that these removals 
took place on the eve of the trial of the Seven Bishops, 
and with a view to their conviction ; but, in truth, the 
Second Declaration of Indulgence, out of which this 
celebrated prosecution arose, was not issued till a twelve- 
month afterwards, and no human being had then 
imagined that the venerable fathers of the Anglican 
Church were to be arraigned at the bar of a criminal 
court for defending their religion in accordance both 
with human and divine laws.* 

In consideration of Herbert's past services, in enabling 
the King to appoint the members of his own 
religion to all civil offices under colour of Herbert is 
judicial decision, — instead of being at once ftiJS'Se* 
reduced to the ranks he was transferred to the ?!R^^' ^_ 

, , Colei Justice 

office of Chief Justice of the Common Pleas, <>' t*»e King's 
where it was thought he could do little harm, made chief 

His notions of loyalty prevented him from t^Cramon 
making any complaint of an act done in the ^^®*®* 
exercise of an undoubted prerogative of the Crown, and 
he quietly submitted to his fate. Jeffreys took care that 
he should be cut off from the chance of returning 
favour by having him forbidden to come to White- 
hall ; and, as he was confined to the obscure duties of 
his office in considering dry questions of real property 
law, we read little more respecting him during the 
remainder of this reign. 

Being sadly deficient in professional knowledge, and 
his puisnies, Street, Jenner, and Lutwyche, being 
almost equally incompetent, the decisions of the 
Common Pleas while he presided there are not re- 
ported ; and we are not even amused by his blunders, 
which are said to have been many and grievous. He 
still supported the Government in as far as he thought 
he honestly could, and, in the summer circuit of 168b, 

• Burnet's Own Times, ii. 466. 
VOL. II. 2 A 
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*'*' he declared the intention of the King to call a parlia- 
ment in November at the farthest, recommending the 
choice of Buch members as would comply with the King's 
wishes in repealing the penal laws and tests."* 

At the investigation instituted, when too late, to 
contradict the story that James's son (afterwards 
known by the name of the Old Pretender) was a 
8Up|X)sititious child, brought into the Queen's bed- 
chamber in a warming-pan, Herbert attended as a 
privy councillor, and was of considerable service in 
conducting the examinations, which might have con- 
vinced all reasonable persons of the genuineness of the 

birth.t 

The most honourable part of his career remains to be 
*. *u i> described. At the Eevolution he did not, like 

At the Re- 

volution, Marlborough and others who had been loaded 
adheres to with Court favours, tum against his old 
King James. u^Q^ter ; uor did he, like some of James's 
councillors, who had remained true to him till he fled, 
attempt to make peace with the new Government. For- 
Aj>. 1689. getting the harsh usage which he had ex- 
perienced, and conscientiously believing in the divine 
right of kings, he renounced his country, and followed 
into exile him whom he still considered his legitimate 
sovereign, — although his own brothers were William's 
staunchest supporters, and could easily have obtained 
his pardon on his making any concession to the new 
Government. 

After the battle of the Boyne, when James finally 
settled at St. Germain's, and formed his mock ministry 
He u made t^^re, he got a new great seal fabricated by 
JeuSr^" an engraver at Paris. This he delivered to ' 
King James Sir Edward Herbert, with the title of " Lord 
Chancellor of England:" and the first use 
made of it was to affix it to a patent creating him 

• Kutt's Life of Calamy, i. 335. n. f 12 St. Tr. 123. 
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Lord Portland, Baron Portland of Portland in the county 
of Dorset. He, no doubt, hoped to return, a second 
Clarendon, to enjoy in his native land the office granted 
to him while a baiiished man : but he was destined, like 
own father, to be never more than a titular Chan- 
cellor, and to end his days in exile. Forty-one years 
after the death of his father, at Paris, he died ,^^^ 
there, and was interred in the same cemetery. 

As he had so openly taken part with the Jacobites 
he was expressly excepted from the Act of Heisexcep- 
Indemnity passed by King William and ^^f^. 
Queen Mary ; but this step was taken with demniiy. 
reluctance, and, in the debates which led to it, strong 
testimony was borne to his good qualities : — 

Mr, Eawles: "If I would consult my affection, this is a 
gentleman I would have pardoned. I know him an Testimonies 
honest gentleman. If I would plead for any of them to his pri- 
il should be for him. But since the penalty of ^*'®^®'^- 
death is passed over, yet I would have a punishment, though 
a mild one, and except him." Sir Robert Cotton: "Herbert 
did not come up to other judges, and order soldiers to be hanged 
for deserting their colours in time of peace." Mr, Kendal : " I 
hope you will consider Lord Chief Justice Herbert for the sake 
of a noble person, his brother, who lately had your thanks for 
good services in the cause of our liberties." Mr. Hdt : " I had 
my education in Winchester College with Lord Chief Justice 
Herbert. I have discoursed this point of di^oensation with him, 
and 1 can say it was his own true opinion ; for he aimed at 
nothing of preferment, and he went not so far as Kin^ James 
would have had him." However, it was resolved without a 
division, " that Sir Edward Herbert be excepted out of the bill 
of indemnity, in respect of his having illegally decided that t^le 
Kinjs could dispense with the statutes of the realm." * 

He left no issue, and his title of Portland was given 
to the branch of the illustrious family of Ben- -^^ brothers 
tinck settled in England. It is a curious fact ^i>»«8. 
that, he, the youngest of the family, alone adhered 
to the Cavalier principles of old Sir Edward ; for the 

• 5 Pari. Hist. 336. 

2 A 2 
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eldest brother, who rose to be a General in the army, 
fell fighting for King William in the battle of Aghrini, 
—while Arthur, the other brother, the famous Admiral 
Herbert, (subsequently Earl of Torrington,) after having 
resolutely opposed the suspension of the Test Act, 
favoured the landing of the Prince of Orange, and was 
greatly instrumental in accomplishing the Kevolution.* 



I now come to the last of the profligate Chief Justices 
Eminence of ^^ England, for since the Kevolution they 
?ir_?2^'* have all been men of decent character, and 

Wright ' 

among bad most of them have adorned the seat of justice 
by their talents and acquirements, as well as 
by their virtues. Sir Egbert Wright, if excelled by 
some of his predecessors in bold crimes, yields to none 
in ignorance of his profession, and beats them all in 
the fraudulent and sordid vices. 

He was the son of a respectable gentleman who 
„. _._^ lived near Thetford, in Suffolk, and was the 

Hisorigiii. _ , 

representative of an ancient family long 
seated at Kelverstone, in Norfolk f; he enjoyed the 
opportunity of receiving a good education at Thetford 
Free Grammar School, and at the University of Cam- 
bridge ; and he had the advantage of a very handsome 
person and agreeable manner. But he was by nature 
volatile, obtuse, intensely selfish, — with hardly a particle 
of shame, and quite destitute of the faculty of dis- 
tinguishing what was base from what was honourable. 
His idleness Without any maternal spoiling, or the con- 
andde- tamination of bad company, he showed the 
prav y. ^Q^g^ faults of ohildhood, and these ripened, 
while he was still in early youth, into habits of 
gaming, drinking, and every sort of debauchery. There 
was a hope of his reformation when, being still under 

• Btunet, ii. 366. 491. 510 — 627; + MS. in Coll. Armor., furnished to 
Wood's Fasti, ** Chief Jostioe Herbert." me hy my friend Mr. Pnlman. 
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age, he captivated the affections of one of the danghters 
of Dr. Wren, Bishop of Ely, and was married to her. 
But he continued his licentious oouree of life, and, 
having wasted her fortune, he treated her with cruelty. 
He was auppoeed to study the law at an Inn of Court, 
but when he was called to the bar he had not He fain m ■ 
imbibed even the first rudiments of his pro- JJ^n^iJ^ 
feaeion. Nevertheless, taking to the Norfolk '»"• 
Circuit, the extensive influence of his father-in-law, 
which was exercised nnserupulously in his favour, got 
him briefs, and for several years he had more business 
than North (afterwards Lord Keeper Guilford), a very 
indnstriouB lawyer, who joined the circuit at the same 
time. "But withal," says Boger, the inimitable 
biographer, " he was so poor a lawyer that he could not 
give an opinion upon a written case, but used to bring 
such casee as came to him to his friend Ur. North, and 
he wrote the opinion on a paper, and the lawyer copied 
it and signed under the case as if it had been his own. 
It ran bo low with him, that when North was at 
London he sent up his cases to him and had opinions 
returned by the post ; and in the meantime he put off 
his cheats upon pretence of taking more serious con- 
sideration."* 

At last the attorneys fonnd him out so completely 
that they entirely deserted him, and he was obliged to 
give up practice. By family interest he obtained the 
lucrative sinecure of " Treasurer to the Chest ai 
Chatham," but by his voluptuous and reckless course oi 
hfe he got deeper and deeper in debt, and he mortgaged 
his estate to Mr. North for 1500^, the full amount ol 
its value. From some inadvertence the title- prmd ana 
deeds were allowed to remain in Wright's S^tidi^he' 
hands, and, being immediately again in want, "■• ^°^>- 
he applied to Sir Walter Plummer, to lend him 5001. ok 

*LffeotGulllBnl,ll. us. 
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morl^^age, offeriog the mort^ged eetato as a. secnrity, 
and asserting that this would be the first charge upon 
it. The -w&Ty Sir Walter thought he woold make him- 
self donbly «afe by requiring an affidavit that the estate 
was clear &om all encumbranceA. This affidavit Wright 
Bwore without any hesitation, and he then received the 
5001. Bnt the money being spent, and the Iraud being 
A.D i«»i detected, he was in the greatest danger of 
being sent to gaol for debt, and also of being 
indicted for swindling and peijnry. 

He had only one resource, and this proved available. 
Ha to Mtron- ^""E * clever mimic, he had been introduced 
i«<i by into the circle of parasites and buffoons who 

"*' surrounded Jeffreys, at this time Chief Justice 
of the King's Bench, and used to make sport for him 
and his companions in their drunken orgies by taking 
off the other judges, as well as the most eminent counsel. 
One day, being asked why he seemed to be melancholy, 
HonhewM ^^ took the opportunity of laying open his 
°^' » destitute condition to his patron, who said to 

him, " As you seem to be unfit for the bar, or 
any other honest calling, I see nothing for it but that 
you should become a judge yourself." Wright naturally 
supposed that this was a piece of wicked pleasantry, 
and, when Jeffreys had declared that he was never more 
serious In his life, asked how it could be brought about, 
for he not only felt himself incompetent for such an 
office, but be had no interest, and, still more, it so 
happened, unfortunately, that the Lord Keeper Guil- 
ford, who made the judges, was fully aware of the 
unaccountable lapse of memory into which he had 
"■"■■ — >-— ■^j swore the affidavit for Sir Walt«r 
his estate was clear from all enoum- 
/ord Keeper himself being the first 
tejrs, 0. J. .■ " Never despair, my boy ; 
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We know nothing more of the intrigue -with certainty, 
till the following dialogue took place in the royal closet. 
We can only conjecture that in the meanwhile JefteyH, 
who was then much cheriahed at Court, and was im- 
patient to supersede Guilford entirely, had urgently 
pressed the Eing that Wright might be elevated to the 
bench as a devoted friend of the prerogative, and that, as 
the Lord Keeper had a prejudice against him, his Majesty 
ought to take the appointment into his own hands. 
But we certainly know that, a vacancy occurring in 
the Court of Exchequer, the X^rd Keeper had an 
audience of hia Majesty to take his pleasure on the 
appointment of a new Baron, — and that he named a 
gentleman at the bar, in great practice and of good 
character, as the fittest person to be appointed, thinking 
that Charles would nod aesent with his usual easy 
indifference, — when, to hie utter amazement, he was 
thus interrogated : " My Lord, what think you of Mr. 
Wright ? Why may not he be the man ?'* Lord Kerper : 
" Because, Sir, I know him too well, and he is the most 
unfit person in England to be made a judge." King: 
" Then it must not be." Upon this the Lord Keeper 
withdrew, without having received any other notifica- 
tion of the King's pleasure ; and the ofGce remained 
vacant. 

Again there is a chasm in the intrigue, and we are 
driven to gness that Jeffreys had renewed his solicita- 
tion, — had treated the objections started to Wright ao "^ 
ridiculous, — and had advertised the cashiering of th^ 
Lord Keeper if he should prove obstinate. The nex* 
time that the Lord Keeper was in the royal presence • 
the King, opening the subject of his own accord ;>"^^ 
observed, " Good my Lord, why may not Wright be ^p^'^-tJ^'T^^^ 
judge? He is strongly recommended to me; but It '■^^"'^ — '^-^ 
would have a due respect paid to you, and I would no'Jj 
make Mm without your concurrence. Is it impossibles''^ 
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my Lord ?" Lord Keeper : " Sir, the making of a judge 
is your Majesty's choice, and not my pleasure. I €un 
bound to put the seal as I am commanded, whatever 
the person may be. It is for your Majesty to determine, 
and me, your servant, to obey. But I must do my duty 
by informing your Majesty of the truth respecting this 
man, whom I personally know to be a dunce, and no 
lawyer ; who is not worth a groat, having spent his estate 
by debauched living ; who is without honesty, having 
been guilty of wilful perjury to gain the borrowing of 
a sum of money. And now. Sir, I have done my duty 
to your Majesty, and am ready to obey your Majesty's 
commands in case it be your pleasure that this man be 
a judge." The King thanked the Lord Keeper without 
saying more, but next day there came a warrant under 
the sign manual for creating the King's "trusty and 
well-beloved Eobert Wright" a Baron of his Exchequer, 
and orders were given for making out the patent in 
due form. 

Meanwhile, Jeffreys gave an instance of that grotesque 
buffoonery with which he loved to intermix his most 
atrocious actions. He wished to proclaim to the world, 
aeTa proof of his ascendency, that he had promoted 
Wright to be a judge in spite of the Lord Keeper. 
Therefore, while the Lord Keeper was sitting 
ivStmJnster ^^ ^® Bench, Jeffreys, arrayed in his costume 
S^i^*^ as Chief Justice, entered Westminster Hall, 
Chief Jostioe and in the midst of a vast crowd of barristers 

of the King's _ 111 •% 1 r^ 

Bench and and strangers walked up towards the Court 
chanSuor. of Chancery, which was then open to the 
hall : " he then beckoned to Wright to come 
to him, and, whispering in his ear, he flimg him off, 
holding out his arms towards the Lord Keeper, as much 
as to say, * in spite of that man above there, thou shalt 
be a judge.* " His Lordship " saw all this, as it was 
intended he should, and it caused him some melan- 
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oholy." " Bat, rather than give up the great seal, his 
Lordship affixed it to Wright's pat«nt ; and the detected 
swindler, knighted and clothed in ermine, took hie 
place among the twelve judges of Kngland. 

" Some may allege that 1 bring forward circumstances 
too minute ; but I fancy myself a picture-drawer, and 
I am to give the game image to a spectator as I have of 
the thing itself, which I desire should be here repre- 
sented. History ie, as it were, the portrait of lineament, 
and not the bare index or catalogue, of things done ; 
and without the wht/ and the hote, all history is jejune 
and nnprofitable." f Therefore I should like to explain 
the motive of Jefireys for auoh an appointment. He 
oould not possibly have received a bribe for it, Wright 
not having a shilling in the world to give him ; and it 
did not lead te the shedding of blood, whereby a 
natural taste of his might be gratified ;^but he perhaps 
wished te have upon the bench a man whom he con- 
sidered more obnoxious to censure than himself ; or h e 
might simply look to the gratification of his vanity, 
by showing his influence to be so great that, ^^ .... 
in spite of the Lord Keeper, he could elevate wn 
to be a Baron of the Exchequer a man whom ^ 
no one else would have proposed for a higher ^ 
office in the law than that of a boand-hailiff. { *« ' 
People were exceedingly shocked when they Ben 
saw the seat of justice so disgraced ; but 
this might be what he intended ; and one of hi 
acts, when be himself obtained the great seal, ^ 
promote his jjrotegi from being a Baron of the Excl 
to be a Judge of the Court of King's Bench. 

• Life oTGnlUbnl, U. ITS, I!S. (Di In the litt« an only i 

f lb. i:s. bope ibr bvour. »b«ei9 Id II 

I 1 have heard tt repeated u 4 BAjIi^ the great raus of the popDla 

irf a departed atateamaii, who Idd^ ruled alder tbeiDBelves wilblD iw 
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Wright continued to do many things which caused 
great Bcandal, and, therefore, was dearer than ever to 
his patron, who would have discarded him if he had 
shown any symptoms of reformation. He accompanied 
General Jefl&reys as aide-de-camp in the famous " cam- 
paign in the West :" — in other words, he was joined in 
commission with him as a Judge in the " bloody assize," 
and, sitting on the bench with him at the trial of Lady 
Lisle and the others which followed, concurred in all 
his atrocities. * He came in for very little of the 
bribery, — Jeflfreys, who claimed the lion's share, tossing 
him by way of encouragement one solitary pardon, for 
which a small sum only was expected. 

But on the death of Sir Henry Beddingfield he was 
made Chief Justice of the Common Pleas ; and very 
soon afterwards, the unexpected quarrel breaking out 
between Sir Edward Herbert and the Government 
about martial law and the punishment of deserters, — 
the object being to find some one who by no possibility 
could go against the Government, or hesitate about 
doing any thing required of him however base or 
He is made however bloody, Wright was selected as 
onfeKinS Chief Justice of the King's Bench. Unluckily 
Bench. ^q havo no account of the speeches made at 

any of his judicial installations, so that we do not know 
in what terms his learning and purity of conduct were 
praised, or what were the promises which he gave of 
impartiality and of rigorous adherence to the laws of 
the realm. 

On the very day on which he took his seat on the 
April 21, bench he gave good earnest of his servile 
1687. spirit. The Attorney General renewed his 

motion for an order to execute at Plymouth the deserter 
who had been capitally convicted at Reading for desert- 

* Granger's expression is, **He bad his share in the Western massacre **— 
(p. 311). 
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ing his coloure. • The new Chief Justice, without 

entering into reasons, or explaining how he 

came to differ from the opinion bo strongly dwencr" be 

expreased by his predecessor, merely said " Be EnS^™'. 

it aoi" The puisnies now nodded assent, and 

the prisoner was illegally executed at Plymouth under 

the order so pronounced. I 

Confidence was entirely lost in the administration of 
justice in ^\eBtmineter Hall, for all the three Common 
Law courts were at last filled by incompetent and 
corrupt J udgea. Pettifogging actions only were brought 
in them, and men settled their disputes by arbitration 
or by taking the opinion of counsel. The reports 
during the whole roign of James II. hardly show a 
single question of importance settled by judicial 
decision. Thus having no distinct means of appreciat- 
ing Chief Justice Wright's demerits as a Judge in 
private causes, we must at once follow him in his 
devious course as a political Judge. 

The first occasion on which, after his installation, he 
drew upon himself the eyes of the public was 
when he was sent down to Magdalene College, 
Oxford, for the purpose of turning it into a popish 
seminary. Upon a vacancy in the office of 
president, the fellows, in the exercise of their on* of the 
undoubted right, had elected the celebrated i'ntnxin« 
Dr. Hough, who had been duly admitted into ^f^je"^ 
the office; and the preliminary step to be ^^' 
taken was to annul the election, for the 
purpose of mating way for another candidate name 
by tlie King. There were associated with Wright, i 
this commission, Cartwright, Bishop of Cheater, wh 
was ready to be reconciled to Home in the hope c 
higher preferment, and Sir Thomas Jenner, a Baro 
of the Exchequer, a zealous follower in the footsteps c 

• Adw, p. 3K. t Ace T. waiiaiK Btal, 3 Mod. lu, 133. 
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the Chief Justice of the King's Bench. Nothing oould 
equal the infamy of their object except the insolence 
of their behaviour in trying to accomplish it. Thejr 
entered Oxford escorted by three troops of cavalry ^with. 
drawn swords, and, having taken their seats -v^th. 
great parade in the hall of the college, summoned the 
Fellows to attend them. These reverend and gallant 
divines appeared, headed by their new president, wlio 
defended his rights with skill, temper, and resolution ; 
steadily maintaining that, by the laws of England, l\p 
had a freehold in his office, and in the house and 
revenues annexed to it. Being asked whether he 
submitted to this royal visitation, he answered, — 



(t 



My Lords, I do declare here, in the name of myself and the 

Fellows, that we submit to the visitation as far as it is consistent 

with the laws of the land and the statutes of the college, and no 

further." Wright, C, J. : " You cannot imagine that we act 

contrary to the laws of the land ; and as to the statutes, the 

Kin^ has dispensed with them. Do you think we come here to 

break the laws ?*' Bough : " It does not become me, my Lords, 

to say 80 ; but I will be plain vrith your Lordships. I find that 

your commission gives you authority to alter the statutes. 

Now, I have sworn to uphold and ohey them ; I must admit no 

alteration of them, and by the grace of God never will." He 

was asked whether one of the statutes of the Founder did not 

require mass to he said in the college chapel ; but he answered, 

" not only was it unlawful, but it had been repealed by the act 

of parliament requiring the use of the Book of Common Prayer." 

However, sentence was given, that the election of Hough was 

void, and that he be deprived of his oflSce of President. Bough: 

** I do hereby protest against all your proceedings, all you have 

done, or shall hereafter do, in prejudice of me and my right, and 

I appeal to my sovereign lord the King in his courts of justice." 

" Upon which (says a contemporary account), the strangers and 

young scholars in the hall gave a hum, which so much incensed 

their Lordships, that the Lord Chief Justice was not to be 

pacified, but, charging it upon the President, bound him in a 

bond of 1000^., and security to the like value, to make his 

appearance at the King's Bench bar the 12th of November; 

and, taking occasion to pun upon the President's name, said to 

him, * Sir, you must not think to huff us.' " He then ordered 
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the door of the President's house to be broken open by a black- 
smith ; and a Fellow observing, " I am informed that the proper 
officer to gain possession of a freehold is the sheriff with a 
jposse comilatus,** Wright said " I pray who is the best lawyer, 
you or I? Your Oxford law is no better than your Oxford 
divinity. If you have a mind to a posse comitatusy you may 
have one soon enough.'* 

Having ejected Hough, issued a mandate for expell- 
ing all the contumacious Fellows, and ensured the 
expulsion of James from his throne, the Commissioners 
returned in triumph to London. * 

Wright was likewise a member of the Ecclesiastical 
Court of High Commission, of which Jeffreys ^^ ^^ ^ 
was president, and he strenuously joined in member of 
all the judgments of that illegal and arbitrary Commission 
tribunal, which, with a non obstante, had been "*' 
revived in the very teeth of an existing act of parlia- 
ment. He treated with ridicule the scruples of Bancroft, 
the Archbishop of Canterbury, and others who refused 
to sit upon it, and he urged the infliction of severe 
punishment on all who denied its jurisdiction. 

Although he was not a member of the Cabinet, he 
usually heard from the Chancellor the measures which 
had been resolved upon there, and he was ever a willing 
tool in carrying them into effect. 

When the clergy were insulted, and the whole 
country was thrown into a flame, by the fatal Order 
in Council for reading the " Declaration of ^jg activity 
Indulgence" in all churches and chapels on ^ forcing 

o ^ .c the clergy to 

two successive Sundays, he contrived an read the 

, . Declaration 

opportunity of declaring from the bench his of indui- 
opinion that it was legal and obligatory. *^®°^' 
Hearing that the London clergy were almost unani- 
mously resolved to disobey it, he sent a peremptory 
command to the priest who officiated in the chapel of 
Serjeants' Inn to read the Declaration with a loud 

• 12 St. Tr. 1-114. 
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Government liad given him a caution to bridle his 
impetuosity against the accused, as the surest way of 
succeeding against them ; for, during the whole pro- 
ceeding, he was less arrogant than could have been 
expected, and it is much more probable that his 
forbearance arose from obedience to those whom he 
wished to please, than from any reverence for the 
sacred character of the defendants or any lurking 
respect for the interests of justice. 

. They were twice placed at the bar before him ; first 
when they were brought up by the Lieutenant 
of the Tower to be arraigned, and afterwards Arraign- 
when a jury was impanneled for their trial. 
On the former occasion the questions were whether 
they were lawfully in custody, and were then bound 
to plead? The Chief Justice checked the opposing 
counsel with an air of impartiality, saying, " Look you, 
gentlemen, do not fall upon one another, but keep to 
the matter in hand." And, before deciding for the 
Crown, he said, " I confess it is a case of great weight, 
and the persons concerned are of great honour andvalue. 
I would be as willing as anybody to testify my respects 
and regards to My Lords the Bi^ops, if I could see any- 
thing in their objections worth considering. For here 
is the question, whether the fEW5t charged in the warrant 
of commitment be such a misdemeanor as is a breach of 
the peace ? I cannot but think it is such a misdemeanor 
as would have required sureties of the peace, and if 
sureties were not given a commitment might follow." 
He was guilty of gross injustice in refusing leave to 
put in a plea in abatement; but he thus mildly gave 
judgment : — " We have inquired whether we may reject 
a plea, and, truly, I am satisfied that we may if the 
plea is frivolous; and this plea containing no more 
than has been overruled already, my Lords the Bishops 
must now plead guiUy or not guiUy.'^ 
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man as Mr. Finch mnst have Bometliiiig material to offer. 
He shall not be refused to be heard by me, I assure you. 
Why don't you go, on, Mr. Finch ? " 

At this critical moment it waa announoed that the 
Earl of Sunderland, the President of the Council, — frho 
-was present in the royal cloeet when the Bishops pre- 
sented their petition to the King at Whitehall, — was at 
hand, and would prove a publication in Middlesex. 
The Chief Justice then said, with affected calmneBS, but 
with real exultation, " Well 1 you see what comes of the 
interruption. I cannot help it; it is your own fault." 
There being a pause while they waited for the arrival 
of the Earl of Sunderland, the Chief Justice, addressing 
Sir Bartholomew Shower, one of the counsel for the 
Crown, whom he had stopped at an early stage of the 
trial, and against whom he had some private spite, be 
observed with great insolence, " Sir Bartholomew, now 
we have time to hear your speech, if you will. Let us 
have it." 

At last the witness arrived, and, proving clearly a 
publication in Middlesex, the case was again launched, 
and, after hearing counsel on the merits, it was to be 
left to the determination of the jury. 

The Chief Justice, thinking to carry it all his own 
way, was terribly baffted, not only by the sympathy of 
the audience with the Bishops, which evidently made 
an impression on the jury, but by the unexpected honesty 
of one of his brother judges, Mr. Justice John Bowel 
who had been a quiet man, unconnected with politic 
and, being a profound lawyer, had been appointed ' 
keep the Court of King's Bench from fallii^ im 
nniversal oontempt. Sir Eobert Sawyer beginning ■ 
comment upon a part of the Declaration which tl 
Bishops objected to, " that from henceforth the execi 
tion of all laws against nonconformity to the religit 
establit^hed, or the exercise of any other religion, shoul 

VOL. II. 2 B 
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and Bomothing more," he laid down doctrines which 
called forth the reprobation of Judge Powell, and evoa 
shocked the Chief Justice himself, for he denied that 
any petition could lawfully be presented to the King 
except by the Lords and Commons in Farlia- ^^^ 
luent aseemliled. Pou>ell,J.: " This is strange >reD^Mie 
doctrine. Shall not the subject have liberty 
to petition the King but in Parliament ? If that be law, 
the subject is in a miserable case." Wright, C. J. : 
" Brother, let him go on ; we will hear him out, though 
I approve not of his position." The unabashed 
Williams continued, " The Lords may address the King 
in Parliament, and the Commons may do it ; but there- 
fore that the Bishops may do it out of parliament, does 
not follow. I'll tell you what they should have done : 
if they were commanded to do anything against their 
consciences, they should have acquiesced till the meeting 
of the parliament." (Here, says the Reporter, the people 
in court hissed.) Aiim-ney General : " This is very fine 
indeed ! I hope the Court and the jury will take notice 
of this carriage." Wright, C J.: ."Mr. Solicitor, I am of 
opinion that the Bishops might petition the King ; but 
this is not the right way. If they may petition, yet 
they ought to have done it after another manner ; for 
if they may, in this reflective way, petition the King, I 
am sure it will make the government very precarious.." 
Poaell, J.: " Mr. Solicitor, it would have been too late 
to stay for a parliament, for the act they conceived 
be illegal was to be done forthwith ; and if they hi 
]ietitioned and not shown the reason why they could n 
obey, it would have been looked upon as a piece 
sullenness, and for that they would have boon as mui 
blamed on the other side." 

The Chief Justice, to put on a semblance of imps 
tiality, attempted to stop Sir Bartholomew tjhower, w] 
wished to follow in support of the prosecution, an 
2 u 2 
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F&mosii ;' and I must, in ^ort, pve yon my opinion, I do take 
it to be & libel. But thin being a point of Uw, if my brotben 
have anything to say to it, I BUppoee they will deUver their 
opinioaB." 

Mr. Justice Eolloway, though a devoted friend of the 
(Government, had in his bi'eaet some feeling of oi^niani of 
shame, and observed,— ^ ^^^'"■ 

" If you are wtisBed there wr» an ill inlention of sedition ot 
the like, you should find my Lords the Bishops guSiy; Hqiioww 
but if ihey only delivered a petition to save themselves 
harmless, and to free themselves from hlame, by showing the 
ToasoD of their disohedience to the King's commaod, which they 
apprehend to be a grievance to them, fcannot think it a libel. 
V^ighl, C, J. : " Look yon, hv the way, brother, I did not ask 
you to sum up the evidenoe (for that is not usual), but only to 
deliver your opinion whether it be a libel or no." Povrdl, J. : 
"• 'i'nily, I cannot see, for my part, anything of aedi- pg_»|j 
tion or suy other crime fixed upon these reverend 
fatheni. Fur, ^nClemco, to make it a libel, it must be false, it 
must be malicious, and it must tend to seditjon. As to the 
falsehood, I see nothing that is offered by the King's counsel, 
not any thin;; as to the malice; it was presented with all the 
humility and deceni^y becoming subjects when they approach 
their prince. In the Petitioa they sny, because they conceive 
the thing that was commanded them to be against the law of 
the land, therefore they do desire his Majesty that he would be 

S leased to forbear to innsC upon it. If there be no snch 
ispensing power, there can be no libel in the Petition which 
represented the Declaration founded on such a pretended power 
to he illegal. Now, gentlemen, this is a dispensation with a 
Vfitaess ; it amounts to an abrogation and utter repeal of all the 
laws; for I can see no difference, nor know of any in law, 
between the King's power to dispense with laws ecclesiasUcal, 
and his power to dispense with any other laws whatsoever, 
this be once allowed of, there will need no parliament ; alt 
l^lature will be in the King — which is a thingworth ctmsi 
ing— and 1 leave the issue to God and your own consdences.' 

Allybone, however, on whom James mainly rel 
foolishly foT^tting the scandal which would neoeesa 
arise from the Protestant prelates being oondemned 
a Popish judge for trying to save their Chnroh fi 
Popery, oame up to the mark, and, in the sentime 
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All that night were tbey shut up, Mr. Arnold, the 
King's brewer, standing out for a conviction 
till six next morning, when, beiiig dreadfully of uwjur;. 
exiiauBtod, he was thus addressed by a brother 
juryman : " Look at me ; 1 am the largest and the 
strongest of the twelve, and, before I tind such a petition 
as this a libel, here I will stay till I am no bigger than 
a tobacco-pipe." 

The Court sat again at ten, when the verdict of Nor 
Gdilty was pronounced, and a shout of joy was j^^ ^ 
raised which was soon reverberated from the yt^ vertin. 
remotest parts of the kingdom. One gentle- 
man, a barrister of Gray's Inn, was immediately taken 
into custody in court, by order of the Lord Chief Justice, 
who, with an extraordinary command of temper andcoun- 
tenance, said to hitn in a calm voice, " I am as glad as 
you can be that my Lords the Bishops are acquitted, but 
your manner of njoioing here in court is indecent; you 
might rejoice in your chamber or elsewhere, and not 
here. Have you any thing more to say to my Lords 
the Bishops, Mr. Attorney ?" A. 0. : " No, my Lord." 
Wright, C. J. : " Then they may withdraw,"— and they 
walked off, surrounded by countless thousands, who 
eagerly knelt down to receive their blessing." 

Justice HoUoway waa forthwith cashiered, as well as 
Justice Powell ; and there were serious inten- ^^ ^ 
tions that Chief Justice Wright should share WrigWio 
their fate, as the King ascribed the unhappy betogdis- 
reeultof the trial to his pusillanimity,— con- ™'™*- 
ttasting him with Jeffreys, who never had been kuowi 
Ifl miss his quarry. This esteemed func- Ke„„„|,j 
tionary held the still more important office ^I|;f^ 
of Lord High Chancellor, and compared 
with any other competitor, Wright, notwithstanding hii 
occasional slight lapses into oonscientioiisnese, appearei 
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carried to the Tower of London ; but, after he had been 
examined there by a committee of the House of Commons, 
it. was thought that this custody was too honourable for 
liiia, and he was ordered to be transferred to Newgate. 
Here, from the perturbation of mind which He dies in 
lie suffered, he was seized with a fever, and he ^®^8^' 
died miserably a few days after, being deafened by the 
olieers which were uttered when the Prince p v gg^ 
and Princess of Orange were declared King 
and Queen of England.* 

His pecuniary embarrassments had continued even 
after he became a Judge, and, still living extravagantly, 
bis means were insufficient to supply him with common 
comforts in his last hours, or with a decent burial. His 
end holds out an awful lesson against early licentious- 
ness and political profligacy. He was almost constantly 
fighting against privation and misery, and during the 
short time that he seemed in the enjoyment of splendour 
he was despised by all good men, and he must have 
been odious to himseK. When he died, his Hetsbaried 
body was thrown into a pit with common ^»*^^'®°«- 
malefactors; his sufferings, when related, excited no 
compassion ; and his name was execrated as long as it 
was recollected. 

The Convention Parliament, not appeased by his 
ignominious death, still wished to set a brand proceedings 
upon his memory. At first there was an JJ**"^yj^ 
intention of attaintinir him, as well as Jeffreys, mw't «fter 

, , 1 .-ii hto death. 

who, about the same time, had come to a 

similar end. In the debate on the Indemnity Act, Sir 

Henry Capel said, — 

" Will you not except the bloody Judges, and those who were 
of opinion for the dispensing power?" Jdr. Boncaiveti : "Al- 
though the capital offenders are dead, I would have them 

* Some acooanta say that he was dangerously ill of a fever at the time of 
his removal Arom the Tower. 
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And surely we have reason to admire the good sense 
and moderation which characterised the proceedings of 
the Convention Parliament in this as well as in almost 
every other deliberation. We are shocked by reading, 
in the criminal annals of Scotland, of a skeleton being 
set up at the bar of a court of justice to receive 
sentence, — and the insult offered, on the restoration of 
Charles II., to the remains of Cromwell and Blake, was 
disgraceful to the English nation ; but the simple ex- 
pression of censure by the legislature of the country 
upon this deceased delinquent harmonises with our best 
feelings, and, without inflicting hardship on any in- 
dividual, was calculated to make a salutary impression 
upon future judges. It is lucky for the memory of 
Wright that he had contemporaries such as Jefi&eys 
and Scroggs, who considerably exceeded him in their 
atrocities. Had he run the same career in an age not 
more than ordinarily wicked, his name might have 
passed into a by-word, denoting all that is odious and 
det43stable in a judge ; whereas his misdeeds have long 
been little known, except to lawyers and antiquaries. 

It is a painful duty for me to draw them from their 
dread abode ; but let me hope that, by expos- 
ing them in their deformity, I may be of Swung^fh?" 
some service to the public. Ever since the *»>»»«« of 

* , government 

reaction which followed the passing of the which led to 
Reform Bill, there has been a strong ten- won. 
dency to mitigate the errors and to lament 
the fate of James II. This has shown itseK most 
alarmingly among the rising generation, and there seems 
reason to dread that we may soon be under legislators 
and ministers who, believing in the divine right of 
kings, will not only applaud, but act upon, the prin- 
ciples of arbitrary government.* Some good may 

* When, in the debating societies at the Revolution of 16S8 was Justifiable." 
Eton, Oxford, and Cambridge, the ques- it has generally been carried by an 
tion has been put to the vote ** whether imirense majority in the negative. 
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pure and enlightened men subsequently appointed to 
£tdom the seat of justice, which the least culpable of 
-tlieir predecessors,' with unpardonable although with 
faltering and imperfect profligacy, had disgraced.* 

* The reiMter may Uke to see a list of the Judges immediately before and after 
the Reyoluti<Hi : — 



Jambs II. 
Lord Chancellor. 
Lord Jeffreys. 



MoMleritftheXolU. 
Sir John Trevor. 

King^i Bench. 

Sir Robert Wright. 
Sir Thomas Powell. 
Sir Robert Baldock. 
Sir Thomas Stringer. 

Common Ple<u. 

Sir Edward Herbert. 
&T Thomas Street. 
Sir Thomas Jeniier. 
Sir l£ttward Lntwydie. 

Exchequer. 

Sir Robert Atkyns. 
Sir Richard Heath. 
Sir Charles Ingleby. 
Sir John Rothram. 



William and M abt. 

Lords Oommistioners of the Great Seal. 

Sir John Maynard. 
Sir Anthony Keck. 
S> William Rawlinson. 

Master itf the RoUs. 
Henry Powle, Esq. 

Kinf^s Be* eh. 

Sir John Holt. 
Sir WUliam Dolben. 
Sir William Gregwry. 
Sir Giles Eyre. 

CbmiROM Pleas. 

Sir Henry PoUexfen. 
Sir John Powell.f 
Sir Thomas Rokeby. 
Sir Peyton Ventris. 

JTsrc/keguer. 

Sir Robert Atkyns.f 
Sir Nicholas Letcbmsre. 
Sir Edward Neville 
Sir John Turton. 



t Old Judges reappointed. 
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Of all the Judges in our annals, Holt has gained the 
liighest reputation, merely by the exercise of judicial 
functions. He was not a statesman like Clarendon, he 
^vaB not a philosopher like Bacon, he was not an orabtr 
like ManBfield ; yet he fills nearly as great a space in 
the oye of posterity ; and some enthnsiastic lovers of 
jurisprudence regard him with higher veneration 
than any Eugliiib Judge who preceded or has fol- 
lowed him. 

It wonld have been most interesting and instructive 
to tmce the formation of such a character, hut, un- 
fortunately, little that is authentic is known of Holt 
till he appeared in public life ; and for his early career 
we are obliged to resort to vague and improbable 
traditions. 

He was of a respectable gentleman's family, seated in 
the county of Oxford.* His father tried, 
rather unsuccessfully, to eke out the income 
arising from a small patrimonial estate, by following 
the profession of the law, and rose to be a bencher of 
Gray's Inn. In 1677 he became a Seijeant, hut was 
known by mixing in factious intrigues rather than by 
pleading causes in Westminster Hall, Of the party 
whowere first called "Tories " he was one of the founders. 
Taking the Court side with much zeal, he was re- 
warded with knighthood, and became "Sir Thomas." 
Of course he was an " abhorrer," inveighing against 
the " I'etitioners " as little better than traitors — in c 
sequence of which he was taken into custody by or 
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bat actually being in the habit of taking pnraea on the 
highway. They even relate that many years after 
when he was going the circuit as Chief Juatioe, he re- 
oogniaed a man, convicted capitally before him, aa one 
of hia own acoomplices in a robbery, and that, having 
visited him in gaol and inquired after the reet of the 
gang, he received this answer, "Ah! my Lord, they 
are all hanged bat myaelf and yonr Lordship I "* 

Another story of hia juvenile extravagance is well 
told by my friend Mr. Welsby : — 

" Having prolonged one of his unlicensed rambles round the 
country, in comiianj with some associates ns reckless 
as himself, until their pluses were all utterly ex- 5^^,"*" 
hausted, it was determined, after divers consultations wizud. 
how to proceed, that tbej should part company, and 
try to make tlieir way singly, each ^y the exercise of his in- 
dividual wits. Holt, puTEuiug his separate route, oune to the 
little inn of a straggling village, and, putting the best face upon 
the matter, commended his horse to the attentions of the ostler, 
and boldly bespoke tlie best supper and bed the house aflbrded. 
Strolling into the kitchen, he observed there the daughter of the 
landlady, a girl of about thirteen years of age, shivering with a 
fit of the ague; and ou inquiring of her mother how long she 
had been ill, he wait told nearly a year, and this in spite of all 
the assistance that could be had for her from physicians, at an 
e^jiense hy which the poor widow declared she had been half 
ruined. Shaking his head with much gravity at the mention of 
the doctors, he bade her be under no fiiriher concern, for she 
might assure herrielf her daughter should never have another fit : 
then scrawling a few Greek characters upi>n a scrap of parch- 
ment, and rolling it carefully up, he directed that it should ba 
hound upon the girl's wrist, ana remain there till she was well. 
By good luck, or possibly from the effect of imagination, the 

* HaTLfdne vfA* Dot Ibnnerly con. Qections on Ibe sodelj who mnetlmpB 
Mered bo very diBgncefuI ud nHlan. ome dKie. uuwend, k[Ui in itr oT 

J fiTflt camo (o London 1 tl¥qaent«d the CM«r CeUar Uhw rbrtyyeufliUidiluTiDE 
Cimioun Cn3U C^-LL&k In 'hdidm Lant, UuU Ktme only two men luv« been hung 

Bunt, the Master of (he Chvterbouw, repjkLred. and Porson auggeated forU the 

•nd other men ot oeleliril;. Among mono wliicb it still beua— 

ih.» -a. OecgB Bidiol. the Ktog'a "goso. lan^ nr.o ouoao. K«o." 
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plays and drinHng, or renonncing society to avoid 
temptation, he applied ardently to the study of the 
law, and his moral conduct waa altogether irreproach- 
able. 

Unfortunately we have no particular account of the 
manner in which he rendered himself so consummato a 
jurist " Moots " and " Readings " at the Inns of Court 
■were going out of fashion ; and the ponderous common- 
plftcebook, by which every student was expected to 
make out for himself a CorpugJuru ATigliaaii, was, Bince 
the publication of Bolls and other compilations, thought 
rather a waste of labour. I suspect that, after acquiring 
a knowledge of practice from hiB attorney-tutor, young 
Holt improved himself chiefly by the diligent perusal of 
well-selected law boots, and by a frequent attendance 
in the courts at "Westminster when important cases 
were to be argued. By an intuitive faculty not to be 
found in your mere bladulttttr lawyer, he could distin- 
guish genuine law, applicable to real business, from 
antiquated rubbish, of no service but to show a famil- 
iarity with the Year-Books, He laade himself master 
of all that is useful iix our municipal code, and, from his 
reasoning in Cogge v. Barnard and in other cases, it is 
evident that he must have thoroughly imbued his mind 
with the principles of the Roman civil law. If lie once 
took delight in classical studies, he now renounced 
them ; and he never wandered into philosophy, or eVe" 
cared much about the polite literature of his av 
country. But ho mixed occasionally in general societ 
and picked up much ^m conversation ; so that he w. 
well acquainted with the actual business of life, and he 
a keen insight into character. Hie tmlhertJiit was eqn 
to his clergy. 

Soon after he came of age he was called to the bai 
a wonderful precocity in those days, when a trainin 
of seven or eight years, after taking a degree at 
2 e 2 
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sincere member of the Churcli of England, he was for 
eictending a liberal toleration to all orthodox Dissenters. 
With these principles and his professional eminence, he 
vra,s sure to be of service to his country in the struggles 
that were then going forward between the contending 
parties in parHament and in the courts of law. 

The first cause diUhre in which he was engaged 
was the impeachment of the Earl of Danby. 
The King, dreading the disclosures which He^ijJSunsei 
might be made in investigating the charges onJISJby^nd 
against his prime minister, had granted him ^^'*****'<^ 
a pardon, to which with his own royal hand charged with 
he had affixed the great seal ; but the Com- ceminn ' 
mons, allowing that it was within the power pjJtl'**^*'** 
of the prerogative to remit the sentence 
after it had been pronounced, denied that a pardon 
could be pleaded in bar of an impeachment. The 
Lords received the plea, and assigned Mr. Holt as 
counsel for the defendant to argue its validity; the 
understood rule then being (as had been settled in the 
case of the Earl of Strafiford) that upon an impeachment 
the defendant might have the assistance of counsel on 
any question of law, although not to argue the merits of 
the accusation. The Commons were now so unreason- 
able as to pass a resolution *' That no commoner what- 
soever shall presume to maintain the validity of the 
pardon pleaded by the Earl of Danby, without the con- 
sent of this House first had ; and that the persons so 
doing shall be accounted betrayers of the liberties of the 
Commons of England."* Holt remained undismayed, 
and would manfully have done his duty at the peril of 
being seized by the Serjeant-at-arms and lodged in 
"Little Ease." But the King put an end for the 
present to the controversy between the two Houses by 
an abrupt dissolution of that Parliament which had 

• 11 St. Tr. 807. 
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on the part of the prosecution, they seem not to have 
been prepared to prove that he had published the obnox- 
ious pamphlet.* 

In the next ease in which we find Holt engaged, his 
duties as an advocate and his political pro- ad. less. 
pensities fully coincided : he was counsel for ]?, £>S°"**^ 
Lord Eussell. But, in those days, a barrister Kuasea 
had little opportunity for a display of talent or zeal in 
the defence of persons accused of high treason ; for his 
mouth was closed, and, indeed, his capacity of advo- 
cate was not acknowledged by the Court, except when 
some question of law incidentally arose during the trial. 
During the impanneling of the jury, exception was 
made to one of them, on behalf of the prisoner, for not 
having a freehold ; and the question was raised " whether 
it was required, either by the common law or statute, 
that, on trials for treason, jurymen should be free- 
holders ? " This was very learnedly argued by Holt ; 
but all hi^ authorities and reasonings were overruled.! 
During the remainder of the trial he had to look on as 
a mere spectator, — while the illustrious prisoner, assisted 
only by an heroic woman, in vain struggled against the 
chicanery of the counsel for the Crown, and the brow- 
beating of corrupt Judges. Holt's own upright and 
merciful demeanour in the seat of justice, may, in part, 
be ascribed to the horror which the closing scene of this 
sad tragedy was calculated to inspire. 

In civil cases, eager for victory, he seems not to 
have been very scrupulous as to the arguments he 
urged, but — according to the American AsconiMe! 
phrase, now naturalised in Westminster Hall, f.*J^ ^ ^ 
— to have **gone the whole hog." Thus, in wMekog." 
the case of the East India Com^ny v. Sandys, in which 

* Rex V. Smith, 1 St. Tr. 031. one of the principal grounds for re- 

f The reftisal of a challenge to the versing the attainder. 9 St. Tr. 696. 
Jurors for want of fnebtoid was made 
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w^oiild sooner have died than have pronounced such a 
judgment.* His most creditable appearance 
at the bar was in the case of the Earl of ment in Earl 
JkTaccleafield v. Starkey^^ in which the question ^w". 
arose, "whether an action for defamation ^^'■**y* 
could be maintained against a grand juryman for 
joining in a presentment at the. assizes which charged 
the plaintiff and other gentlemen of the county of 
Chester as promoters of schism, disaffection, and in- 
fidelity, because they had signed an address to Whig 
members of parliament, commending the principles of 
that party?" Holt was for the defendant, and, in a 
most masterly manner, entered into the distinction 
between publications that are criminatory and malicious, 
and publications that are criminatory without being 
malicious ; showing that no persons are to be sued for 
aoting in the discharge of their duty with a view to 
the public good, although the character of individuals 
might thereby be prejudiced; and laying down with 
wonderful force the grand principle on which the legis- 
lature in our time passed the act declaring that the 
two Houses of Parliament have the right to publish 
whatever they deem necessary for the information of 
the community without the danger of an action or in- 
dictment against their o£&cers. He succeeded; less, 
probably, from the force of his argument, than from 
the fact that the defendant was a violent Tory, and 
that the presentment was highly agreeable to the 
Government. 

Although ever consistent and zealous in his Whig 
principles, Holt never cussociated himself with Shaftes- 
bury, nor entered into the plots which exposed the 
leaders of the party to the penalties of treason ; and, 
-"^ when James II. came to the throne, so moderate did he 
appear that an attempt was made to gain him over to 

• 10 St. Tr. 371. t lb. 1361. 
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the oath of supremacy and the declaration against tran- 
substantiation, helnight appoint a Boman Catholic to 
any office, civil, military, or ecclesiastical; and all 
these perverters of the laws, except Chief Justice 
Herbert and Justice W ythens, had given an opinion 
that an old statute of Edward III. against desertion in 
time of war empowered the King to keep up, and 
to rule by martial law, an army raised by his own 
authority, at a time when he had no foreign j^ ^^^ 
enemy and there was profound tranquillity at He refuses to 
home. Both these questions incidentally arose Irwtra^ 
hefoi^ Holt, sitting as Recorder at the Old Sf^.*^ 
Bailey sessions ; and he firmly declared, that JJ5^*^rom 
although the dispensing power claimed by the ^ <>«<» of 
Crown had been applied, from ancient times, 
to statutes imposing pecuniary penalties given to the 
King, it could not extend to a statute imposing a test to 
protect the religion of the nation ; and that although 
the King by his prerogative might enlist soldiers, even 
in time of peace, still, if there was no statute passed to 
punish mutiny, and to subject them to a particular 
discipline, they could not be punished for any military 
offence, and they were only amenable to the same laws 
as the rest of the King's subjects. I'he Recordership 
of London being, under the existing rSgime, held during 
the pleasure of the Crown, Holt was immediately 
removed from it, and was replaced by an obscure 
Serjeant-at-law, of the name of Tate, who had the 
recommendation of being ready to hold that the King 
of England was as absolute as the Grand Signer. 

By a refinement of malice he was allowed to continue 
King's Serjeant, for in the State prosecutions „^ . ^^_ 
which were impending he was thus effectually tinned in his 
prevented from acting as counsel for the King's Ser- 
accused, while it was unnecessary to employ ^ 
him for the Crown. Accordingly, he was not trusted 
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confidence in the legal advice of the Judges, Holt, with 
several other liberal lawyers, attended them as their 
assessors, and concurred in the proceedings He«u„ 
-whlcli tenninated in the Pnnce of Orange JJJTSw*** 
summoning the Convention Parliament.* 

He was not one of the members originally returned 
to the House of Commons on this occasion; jan.22, 
and" when the session began, as King's ****** 
Serjeants had been accustomed to have a summons to 
the House of Lords, he took his place on the woolsack, 
from which the judges were banished, and guided their 
Lordships in the forms to be observed in reconstructing 
the constitution.^ But it was thought that his presence 
in the Lower House might be more advantageous ; and 
Serjeant Maynard, who had been returned both for 
Plymouth and Beeralston, having elected to 
serve for the former borough, Serjeant Holt ^®***'^f^ 
was chosen by the latter, which was re- theConven- 
presented for a great many years by such a ment. 
succession of patriotic lawyers, that we might 
almost be reconciled to close boroughs if the scandal 
caused by them could be forgotten. 

On taking his seat, he found the controversy raging 
between the two Houses respecting the terms in which 
King James's flight should be described ; the Commons 
having proposed the expression that " he had abdicated 
the throne," and the Lords insisting on the word 
" deserted." This was by no means a foolish 
fight about equipollent language, as it is between the 
generally described ; for " abdication " was on "abSa^ 
to lead to the appointment of a new occupier Sdese^on •* 
of the vacant throne, and " desertion " to the 
appointment of a regency to govern for the lineal heir. 
Holt was deemed a great acquisition by the " abdica- 
tionists," and he was immediately added to the com- 

* 5 Pari. Hist. 19, 21, 24. f Lords' Journals, 5 Pari. Hist. 32. 
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Lordships please to observe, govomment is under a trust, and a 
deliberate violation of that trust is an express renunciation of it, 
although not by formal deed. How can a man in reason or 
sense more strongly express a renunciation of a trust than by 
subverting it, his actions declaring more strongly than any 
words spoken or written could do that he utterly renounces it ? 
Therefore, my Lords, I can only repeat in conclusion, that the 
doing an act inconsistent with the being and end of a thing 
shall be construed a renunciation or abdication of tliat thing." * 

The Lords, probably, were* not much convinced by 
such reasoning ; but, finding public opinion strongly 
against them, and alarmed by William's threat that, if a 
regency should be longer struggled for, he would return 
to Holland, they yielded, — the throne was formally 
declared to be vacant, and a joint address of the two 
Houses was presented to the Prince and Princess of 
Orange, requesting them to take possession of it as King 
and Queen. 

No sooner were they proclaimed than a patent was 
made out for Sir John Holt as their Prime ^eh. 13. 
Serjeant, and he took the oaths of allegiance He takes the 
to them. After the " Convention" had been wiiiiamand 
turned into a " Parliament," he spoke only in ^^*^' 
one debate during the short time he remained a mem- 
ber of the House of Commons. This was on the diffi- 
cult question, ** what was to become of the .. . 
taxes which had been voted during the life 
of James II.?" Serjeant Holt contended that they 
were still payable, as James II., though he had ceased 
to reign, was still alive, and that they passed with the 
crown to King William and Queen Mary. He urged, 
with much subtlety, that the grant had been made to 
the Crown of England during the life of an individual, 
and, therefore, while this individual survived, those 
wearing the crown were entitled to the benefit of it.* 
The more prudent course, however, was adopted of 

• 5 Pari. Hist. 70. t lb. 140. 174. 
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was hailed with joy by the whole nation.* The new 
Chief JoBtice wae ewonx in before the CoumiBaioiiers of 
the Great Seal on the 10th of April, and took his seat 
in the Court of King's Bench on the fint day of Easter 
Term fisUowiiig.t 

Acoording to the ancient traditions of WestminBtOT 
Hall, the anticipation of high judicial qualities has 
been often diaappointed. The celebrated advocate, 
irhen placed on the bencli, embraces the side of the 
plaintiff or of the defendant with all his fonner zeal, 
and — unconsciouB of partiality or iujustice—in his 
eagerness for victory becomes ttofit fairly to appreciate 
ccatflicting evidence, argnmenta, and authorities. The 
man of a naturally morose or impatient temper, who 
had been restrained while at the bar by reepect for the 
ermiae, or by the dread of ofiendiug attorneys, or by 
the peril of being called to a personal acoount by his 
antagonist for importinenoe,— when he is constituted a 
living oracle of the law, — pofEed up by self- importance, 
and revenging himself for past snbe^^enc^, is insolent 
to his old competitors, Ijullies the witnesses, and tries 
to dictate to the jury. The sordid and selfish practi- 
tioner, who, while struggling to advance himself, was 
industrious and energetic, having gained the object of 
his ambition, proves listless and torpid, and is quite 
ooutented if he can shufBe through his work witjiout 
committing gross blunders or getting into scrapes. 
Another, having been more laborious than discrimi- 
nating, when made a judge, hunts after small or 
irrelevant points, and obstructs the business of his 
oonrt by a morbid desire to investigate fully and to 
decide conscientiously. The recalcitrant barrister, who 
constantly cwnplained of the intemiptiona of the courts 

■ Own TlmH, III. (. At Ihs hit* Cbr. U. HI, 

tliu be wu rlecUd a Oomnor of Uh f He vh iwiini > maaber of Um 

ChuUrbonn In Ibe main of Lord Fllvy Couuil, AupuIlS, lia». 
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allarements of party, to submit to tasks the most dull, 
disagreeable, imd revolting, and to devote all his 
energies to (me object, — ever ready to exclaim, — 

. . . ** Weloume boi^netf, welcome strife, 
Wekome the cam <rfennined life; 
The visage wan, the purblind sight. 
The tMl by day, the lamp by night, 
The tedioos Ibnna, the solemn prate. 
The pert dispute, the dull debate. 
The drowsy bench, the babbling hall, — 
For thee, Ikir Jwnos, welcome all ! ! !** 

Holt derived much advantage in his 9wn time from 
the contrast between him and the Judges who had 
recently preceded him. Accordingly, his contem- 
poraries speak of him with enthusiasm. Burnet, after 
giving an account of the manner in which the 
Eevolution Judges were selected, says, "The first of 
these was Sir John Holt, made Lord Chief Justice of 
England, then a young man for so high a post, who 
maintained it all his time with a great reputation for 
capacity, integrity, courage, and dispatch." * a.d. i689- 
Said the Tatler, " He was a man of profound ^^^ r^niatA 
knowledge of the laws of his country, and as by the 
just an observer of them in his own person. '^•*^- 
He considered justice as a cardinal virtue, not as a 
trade for maintenance. The criminal before him knew 
that, though his spirit was broken with guilt, and 
incapable of language to defend itself, his judge woxdd 
wrest no law to destroy him, nor conceal any that 
would save him. He never spared vice ; at the same 
time he could see through the hypocrisy and disguise 
of those who have no pretence to virtue themselves but 
by their severity to the vicious." f 

The lustre of liis fame in later times has been some- 
what dimmed by our being accustomed to behold judges 
little inferior to him ; but we ought to remember that 

• Own Times, lU. 6. f TaUer, No. xiv. 
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adjudged in the Tear-Books that *'a chose in action 

^or debt) cannbt be transferred, because livery of seisin 

cannot be given of it as of land," the negotiability of 

bills of exchange and of promissory notes (or goldsmiths' 

notes, as they were called) was in a state of utter 

confusion, and nobody could tell what were th^ 

liabilities or remedies upon them.* By a long series of 

decisions, and by an act of parliament which he sug* 

gested, he framed the code by which negotiable 

securities are regulated nearly as it exists at the present 

day. He likewise settled several important questions in 

the law of insurance, although it was reserved for Lord 

Mansfield to expand and to perfect this important 

branch of our j urisprudenoe. From Holt's acquaintance 

with the writings of the civilians, he most usefully 

liberalised, defined, and illustrated the general law of 

contracts in this country. 

The most celebrated case which he decided in this 
department was that of Goggs v. Barnard, in ^,^^^^1^ 
which the question arose, "whether, if a bmtedjtidg- 
person promises without reward to take care coggs t>. 
of goods, he is answerable if they are lost or 
damaged by his negligence?" In a short compass he 
expoimded with admirable clearness and accuracy the 
whole law of bailment, or the liability of the person to 
whom goods are delivered for difterent purposes on 
behalf of the owner; availing himself of his know- 
ledge of the Roman civil law, of which most English 
lawyers were as ignorant as of the Institutes of Menu. 
Thus he began : — 

* It WM then doubted whether Any whether there was any distincCion be- 
one could draw, accept, or indorse a tween foreign and inland bills P—whe*- 
bill of exchange except a merchant ? — ther interest was recoveraUe on dis- 
whetber notice of the dishonour of a WU honoured biDs? and whether a pro- 
was necessary tu charge the drawer or missory note, pi^able to order, was 
Indoraor? — whether an indorser was transferable by indorsement ? 
UoUe except on de&ult of the drawer ? — 
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land he is free. The question originally oroBe before 
him in a very technical shape. In point of &ct, a 
slave had been sold in Virginia, where Blaveiy was 
allowed hy law ; and, an action being brought in the 
Conrt of King's Bench for the price, the declaration 
stated that " the defendant was indebted to the plaintiff 
in the pariah of St. M»ry-le-bow, in the ward of Cheap, 
in the city of London, for a negro slave there sold and 
deUvered,"— allegations of time and place in such pro- 
ceedings being g^ierally immaterial. But on this 
occasion, after a verdict for the plaintiff, there was a 
motion iu arrest of judgment because the contract in 
respeot of which the supposed debt arose was Illegal. 
ffoZt, G. J. : " As Boon as a negro comes into England 
be is free ; one may be a vilUin in England, but not a 
slave. The action would have been maintainable if 
the sale had been allied to be in Virginia, and that, 
by the law of the country, slaves are saleable tho?« " 
Judgment arretted.' 

Subsequently, an action of trover was brought in 
Court of Queen's Bench to recover the value of a ne 
alleged to be the property of the plaintiff, and to h 
been imlawfully detained by ^e defendant. ' 
plaintiff's counsel relied upon a decision of the Cc 
of Common Pleas, " that trover will lie for a ne^ 
beoansa negroes are heathens, and therefore a man u 
have property in them, and, without averment, not 
may be taken judicially that negroes are heathei 
But per flbb, C. J. : " Trover does not lie for a black s 
more than for a white. By the common law no n 
could have a property in another man, except in spei 
cases, as in a villein, or a captive taken in war ; but 
England there is no such tiling as a slave, and a huo 
being never was considered a chattel to be sold fo 
price, and when wrongfully seised, to have a ve 

■ Smith V. Bnnn, Cun, Iftnp. Bolt. 4H. 
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Bome felonious design of the prisoner ihiBe yeard 
before, the Judge indignantly exclaimed, " Hold, hold 1 
what are you doing now? Are you going to arraign, 
his whole life? How can he defend himself from 
charges of which he has no notice? and how many 
issues are to be raised to perplex me and the jury? 
Away, away ! that ought not to be ; that is nothing to 
this matter." ♦ 

He likewise put an end to the revolting practice 
of laying prisoners in fetters. Hearing a ^^^^^^^^ 
clanking when Cranbume, charged with nrtoonerain 
being implicated in the '* Assassination Plot," 
was brought to the bar to be arraigned, he said, without 
any complaint having been made to him, *^ I should 
like to know why the prisoner is brought in ironed. 
If fetters were necessary for his safe custody before, 
there is no danger of escape or rescue here. Let them 
be instantly knocked off. When prisoners are tried, 
they should stand at their ease." f 

A still more important improvement in criminal 
trials, on his suggestion, was introduced by Parliament 
passing an act which, for the first time, allowed wit- 
nesses called for the prisoner to be examined upon 
oath.| 

HdVs associates in the King's Bench were very re- 
spectable men, who had eitiier been removed 
for their independence by James II., or were Anence with 
selected from the bar for knowledge and good ^J^J^' 
character. They occasionally differed from 
him, but never, factiously combined against him. We 
have, on the contrary, some remarkable instances of 
their candour. Thus, in Begina v. Tutdtin^ Powys and 
Gould having delivered opinions one way, and Powell 
and Holt the other, the report concludes with this 
'' Memorandum : Powys, Justice, recanted instatUeTy and 

* 12 Sk. Tr. 833-474. f 13 Si. Tr. asi. t I Aime» St. 2. c 9. 
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be in the right, that, r&ther than oontinue the litig&tion, 
he paid the whole ot the demand." 

One of the most whimsioal queetions which arose 
before him he thus settled : " If a man be hung 
in chains on my land after the body is consumed, 
I shtril have the gibbet and chain as affixed to the 
freehold."! 

But, as a mere Judge settling oivit rights, great as 
were his merits, he probably wvuld soon have been 
known only to dull lawyers who search for precedents. 
It was by his conduct in presiding on the 
trial of state prosecutions, and in determining Bn ^^^ 
questions of conatitutional law in which the ■> uw uui or 
two Houses of Parliament were parties, miuioi, 
that he acquired an immortal reputation. 

During the two lost preceding Stuart reigns, the 
administration of criminal justice in oases in which the 
Crown was concerned had been beooming worse and 
worse, till at last it reached the ntmost vei^e of infamy- 
The most powerful juati&oation of the Itevolution will 
be found in the volumes of the State Trials ; and I have 
heard the late Lord Tentorden, a very zealous though 
enlightened defender of indefeasible hereditory right, 
declare that " they almost persuaded him to become a 
Whig." Chief Justices, worse than any before known, 
were turned out to make place for suocessors who wct« 
still more atrocious. From the proceedings on the trials 
of Alderman Cornish and of Mrs. Gaunt we may se*" 
that, from a course of unblushing violation of the mil 
{ramed for the protection of innocence, the judges ha 

* Low V. Sir Robert Cotton, 1 Lord L* Dnpuxer. Qowp, 1H. 
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yoa have no wrong done you." Although a dear case 
far the Crown was made out by witneesee of undoubted 
credit, and the Chief Justice summed np the evidence 
with perfect aoouracy and fairaesB, the prisoner re- 
peatedly interrupted him. Soil, G. J, : " Interrupt me 
as much as you please, if you think I do not observe 
right ; I aaeore you I will do you no wrong willingly." 
Lord PretUm : " No. my Lord, I aee it well enough that 
your Lordship would not." When the jury were about 
to retire to consider of their verdict, Lord I'reeton lo- 
qnested to speak again, although he had been before fiilly 
heard. Holt, C. J. : " It is contrary to the course of all 
proceedings to have anything said to the jury after the 
Court has summed up the evidence ; but we will dis- 
pense with it; what further have yoa to say?" Lord 
Presto* ; " I hnmbly thank yonr Lordship ; I am not 
acquainted with such proceedings, but, whatsoever my 
fote may be, I cannot but own that I have had a fair 
trial for my life." He was then patiently heard, and 
he chiefly complained of some harsh treatment he had 
experienced from the new Government when he wished^ 
OS he alleged, to live quietly in the country. Bolt. O.J,: 
" Suppose your Lordship did think yourself hardly used, 
yet your Lordship must remember it was in a time of 
danger your Lordship was taken up, and you had showed 
your dissatisfaction with the present Grovemment ; and. 
therefore, they were not to be blamed if they securnl 
themselves against you." The jury, without hesitati( 
found a verdict of Guiltt ; but, with the entire cone 
rence of the Chief Justice, the prisoner afterwards 
oeived a free pardon.* 

When Chamook. and the other conspirators ^ 
engaged in the attempt upon the life of King sexv. 
William, came to be tried before him, although '^""^ 
he was obliged to refuse them a copy of the inili 

■ 11 St. Tr. «tl-a2i ; Uvei of the Cbuiccllon, It. 103. 
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counsel. It is expected 70a should do ytmr beat for 
thoae you are assigned to defend &gaingt the chai^ of 
high treason (thoi^ for attempting the King's life), 
as it is expected in any other case that you do your 
duty to your client." " He summed up, however, with 
energy, taking care, as he always properly did, to assist 
the jury in coming to a right conclusion. Thus he 
b^an : — " The prisoner is indicted for high treason 
in designing and oompaseing the death of the King, 
which was to be effected by an assassination in the 
most barbarous and wicked maimer, being to Borprise 
the King and murder him in his coach. The question, 
gentlemen, is, whether this prisoner be guilty of the 

Holt's condtiot, in presiding at these trials, "was ap- 
plauded even by the Tories. But a charge was brought 
against him by Balph, of strainiog the law of high 
treason to please Ihe Government in the case of Sir 
John Freind.J The bigoted historian, having bitterly 
censured the conviction, says, with affected vindiaum 
candour, " The Lord Chief Justice Holt, who jJ^'^^^J^JIj 
presided on this occasion, has in general the di>»n ta him 
character of an upright judge; but almost Freindi 
all lawyers have narrow minds, and, by the ^*"' 
whole drift of their studies, find themselves biasfied 
to adhere to the king against the prisoners." The 
direction given to the jury on this ocnasion, when 
examined, will be found quite unexceptionable. ' 
prisoner was indicted for compassing the King's det 
and was dearly proved to have had the design 
dethroning him. An overt act relied upon was, i 
patching a deputy to France to invite the French K 
to send over an army to assist those confederated agai 
the Government. Having summed up the evidei 
the Chief Justice said : — 
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ulwajr-s maintained his character as a good AVhig, I 
niu8t mention hie doctrine respecting the liberty of the 
preea, which shows that, in the second reign after the 
Uevolution, the legal right of political dis- 
cuBsioQ had not yet been acquired. If this ihe'preMin 
doctrine were now actwJ upon, the "Govern- IJ'ue^'^'n^V 
ment Journal," which supports, through thick 
and thin, all the measures of the administration for 
the time being, would have a monopoly, and there 
is hardly a newspaper published in the United Kingdom 
which might not be prosecuted as libellous.' On the 
trial of the printer of the Obseeivator for an article 
abusing Qnoon Anne's ministers pretty freely, 
but ill language which wo should consider 
very innocent, the defendant's counsel having attempted 
to jiistify it. Holt, C. J., observed : " I am surprised to 
bo told that a writing is not a libel which reflects upon 
the government, and endeavours to possess the people 
with the notion that the government is administered 
by corrupt persons. If writers should not be called to 
account for possessing the people with an ill opinion of 
the government, no government can subsist. You are 
to consider whether the words which I have read to 
you do not tend to beget an ill opinion of the adminis- 
tration of the government. Their purport is, that 
' those who aro employed, know nothing of the matter, 
and those who do know are not employed ; that n 
are not adapted to offices, but ofBces to men, out o 
particular regard to their interest and not to tl 
litness.' " The defendant was accordingly foi 
guilty.' 
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plea. Bnt, after solemn argument. Holt gave judgment 
that the plea was good, and the replication bad — mainly 
upon the ground that this could not be coneidered res 
judicata— &B the Lords had no authority to decide a ques- 
tion of peerage except on a reference from the Crown, 
and, therefore, that their resolution respecting the Earl- 
dom of Banboiy was a proceeding coram nonjudice and a 
nullity. Having clearly shown that the Lords had no 
original jurisdiction on the subject, and that the question 
of the prisoner's right to be tried as a peer had never 
been judicially brought before them, he observed, — 

" I admit that the House of Peers has juriBdiction over its own 
mesil)era, and is & supreme court ; but it is the law which has 
vested Ihem with such nmple authority, and therefure it is no 
diminution to their power to say that they aught to observe the 
limits prescribed for them by this I»w, which, in other respects, 
hath made them so great. As to the averment in the replicatioa 
that the judgment was 'tecuTidum legem Hc^Muttudinemjiarlia' 
menii,' 1 know no reason for its introduction by the King's 
counsel unless they thought to frighten the Judges : Init I regard it 
not ; for though 1 liave j^reat Tespect and deference for the Houses 
of Parlinment, yet I ait here to administer justice according to the 
law of (he land, and the oath I have sworn. Inheritances are to 
be determined not by (he custom of parliament, but by the com- 
mon law of England, which is thebirthrightof every Englishman, 
Custom ought to consist in usage, and 1 desire to see the pre- 
cedent of such judgments. No pi'ecedent hath been alleged to 
warrant the determinhig inheritances originally per legem par- 
liamenti. If inheritances were determinable by the Lords 
without their having jurisdiction, they would have nncmtrol lab'" 
power, and ' res est mieera, iibi jus est vagum.' " 

So judgment was given in favour of the plea i 
abatement, and the prisoner was discharged withoi 
being tried. 

It is quite clear that Holt had not in the slightei 
degree encroached on the privileges of the House c 
Lords. Hie court had jurisdiction of the murder onl, 
upon the supposition that the party accused was 
commoner, and, unless a sufficient answer was given t 
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Holt, C.J.: "The record shows the iud^ent I save. It 
would be submitting to an arraignment Tor uaviag given judgment 
according to law, if I should give any reasous here. 1 gave tuy 
reasons in another place at large. If your Lordahipe report this 
my refusal to the House, I should be glad to know when you do 
so, that I may then desire to be heard ia point of law. 'l'l:u judg- 
ment is questionable in a proper method by writ of error; but I 
am not to be thus questioned. I am not any way to be arraigned 
for what I do judicially. The judgment may be arraigned in a 
proper manner, and then, being asked, I will state to your Lord- 
ships the reasons on which it rests, I might answer if I would, 
bnt I think it safest lo keep myself under the protection the law 
has given me. 1 look upon thix as an arraignment ; T insist upon 
it, if I am armigned, I ought not to answer." 

Tho Committee having reported these proceedings to 
tlie House, a resolution was passed " to hear the Lord 
Chief Justice as to this point, whether he did right in 
refusing to give account to the Committee of his reasons 
for his judgment in the King's Bench, in relation to 
quashing the indictment for murder against a person 
who claimed to bo Earl of Banbury." Ijord Chief 
Justice Holt atteuding, and being called on, the Lord 
Keeper said to him, — 

" You are required to give an account why you refused to 
answer the questions put to you by a committee of this Hor°" 
You expressed a wish to be heard when the report was rm 
and their Lordships have now sent for you to know the reas 
why you did not think fit to communicate to tiie committee 
reasons for your judgment." Edt, C. J. : " My Ixirds, I h 
only respectlully to adhere to wliat 1 addressed to the commit 
which has been truly reported to your Lordships' House. Y 
Lordships constitute the highest court known in this kingd 
befiire which all judgments maybe brought; and your Lonfil 
■nay affirm or ruverse them as seems you good. I and my brot 
judges, according to immemorial usage, haveasummons toatt 
in this House ad amsuleTidam. Vour Lordships have an 
doubted right to ask our opinion, with our reasons, on : 
question of law which comes judicially before you. If a wrii 
error should be brought before your Lordshipe in Jfexv.Knowli 
and your Lordship nsk my opinion upon i^ I will mostwillin] 
render the reasons which induced me, according to my conscie 
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population of London, — the struggle not adding muoh 
to the credit or authority of their Lordehipe. The 
House, therefore, by an a^onrameat, pru- 
dently avoided meeting on the day appointed, ^t^ilMii 
whereby the older dropped, and it never was g^^J^'''' 
renewed. The public had strongly taken Hmi«of 
the aide of the Chief Justice, and his health 
was given with enthusiasm at all public meetings 
throughout the kingdom." 

Ho most cautiously abstained from mixing in party 
politics. Not even in private conversation wonld he 
offer an opinion on the question of the Spanish Succes- 
sion, and he was entirely ignorant of the negotiation 
of the Partition Treaties. He remained always on 
courteous terms with Lord Somers, but there never 
was much familiarity between them. In the 
famous " Bankers' Case," which was factioudy S^.^*^' 
agitated by many, he, from a sense of duty, *j"j""" 
gave a judgment which was highly agreeable 
to the Tories. — Charles II., having made grants by 
way of annuity out of the hereditary revenues of the 
Crown, as a oompensation to those who had been de- 
frauded by the shutting up of the Exchequer daring 
the CABAL administration, the question was whet 
these grants were binding on £ing William III. ? 
the Exchequer Chamber, Holt supported the claim, 
principles which we are rather surprised to find | 
pounded by a "Whig since the Revolution; — 

" It is objected," said he, " thnt thia power in the Kins 
alieoBtiog hig revenue, mnj be a i^rejudice to his people, tu w] 
he mast recur continunUy for supples. I answer that the 
has not Bucb diahonoiirable thoughts of the Ring as to imaj 
he will do anything amiss to his people in tijose tilings io wj 
be hath |>oiver so to do. But that which I insist on is, that 
absurd in its nature to restrain the King frum n power of alieua 
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but a writ of error was brought in the House of Lords, 
and there a Tory majority reversod the judg- 
luoat of the Exchequer Chamber. 

A motion was soon after made in the ^^ ouse of Commons 
for the removal of Lord Somers, and, although ^ ^^ 

this was negatived, the King found that he 
could no longer go on with a Whig adminiBtration. 
and^he took the great seal from Lord Somers, who had 
refused voluntarily to resign it. 

King William considered that Holt was by far the 
fittest man to succeed to it ; and, suspecting 
that his opinion in the Bankers' Case had mavoiof 
been influenced by a wish for still higher j^^^^ 
elevation, sent for him to Hampton Court, ^1,^^,]]^^ 
and, showing him the "bauble," offered 
immediately to deliver it ini« his hand, with the title 
of Lord Chancellor, a peerage being to follow. What 
must have been the royal astonishment when Holt 
pronounced these memorable words, — "I feel highly 
honoured by your Majesty's gracious offer; but all 
the time I was at the bar I never had more than 
one cause in Chancery, and thai I lost, so that I 
cannot think myself qualified for so great a trust." ■ 
The King in vain attempted to shako his resolution, 
which was perhaps strengthened by the reflection that 
the tenure of the office he already held was far n 
secure, as there seemed little probability of 
administration being formed which could last m 
weeks. All that Holt could be induced to promis 
this interview was, that if tliere should be a neces 
for putting the great seal into commission April i 
for a short time, he would act as one of the Hei.. 
Lords Commissioners. Trevor, the Attorney monfro 
General, and others on whom it was pi-essed, """* 
having likewise refused it, a commission became ne 

■ Gringfr, i. IflJ; Cole'j Memolre, p. 13*. 
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On the acceBBion of Queen Anne, Holt waa immediately 
reappointed, and under her he continued 
Chief Justice of England for eight years ^'^*- 
longer, with unabated .energy and still Aasnian<ir 
increasing reputation. Sdui^"' 

The two HoueeB of Parliament were soon J^J^^'* 
in an unprecedented state of antagonism to ^j^'*^ 
each other. From the appointment of Whig the booh of 
bishops, from the elevation of some good -ro'i«?DUi« 
WhigB to the peerage, and, I must add, from S^mm. 
the superior intelligence which then dietin- 
guiabed the high aristocracy of England, — among the 
Lords there was a decided majority who supported \\ hig 
principles. But Anne's first House of Commons was 
filled with men of whom Addison's " Tory Fox-hunter " 
and Fielding's " Squire Western " might be considered 
fair types, — ignorant, bigoted, and factious, — professing 
a love for Church and Queen, but mostly Jacobites in 
their hearte, — and, although only secretly drinking to 
" the King over the water,'' openly professing an abhor- 
rence of Dissenters, among whom they classed all men 
of tolerant religious feelings. Their grand scheme was 
to perpetuate their power by disqualifying all who did 
not take the sacrament according to the rites of the 
Church of England from being either electors or re- 
presentatives, and by deciding on every controve 
election in favour of their own partisans. In 
consequence, Tory candidates with only a ac^S 
small minority of real electors in their favour, E^TmnH 
by making corrupt bargains with returning fiKiH" 
officers, were sent to parliament ; and peti- 
tions to the House of Commons, complaining of t 
abuses, were found wholly unavailing. 

Under these circumstances began the contest al 
parliamentary privileges which has rendered 
name of Holt so illustrious. In the course of ii 
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now resisting an attempt to deprive the subject of legal 
redress against a corrupt and arbitrary system of govern- 
ment established by a faction in the House of Commons. 
Knowing that he was to be overruled in his own court, 
thus, in a noble strain of judicial eloquence, he poured 
forth arguments and authorities which he hoped might 
prevail in a superior tribunal, and which he was sure 
would justify him to his country : — 

Holt, C. J, : " The single question is, whether if a free burgess 
of a corporation, having an undoubted right to HoUoontm. 
give his vote in the election of a representative of 
the borough in parliament, be maliciously hindered from giving 
it by the returning officer, he may maintain an action against 
the returning officer for the injury he has suffered ? I am of 
opinion that judgment ought to be given for the plaintiff. My 
brothers differ fi-om me in opinion, and they all differ from one 
another in the reasons for the opinion they have expressed. My 
brother Gould thinks no action will ]ie (^inst the defendant, 
because, as he says, he is a judge : my brother Powys indeed 
says he is no judire, but quasi a judge ; while my brother Powell 
thinks that the defendant is neither a judge nor anything like a 
judge, but only an officer to execute the precept, to give notice to 
the electors of the time and place of election, to a.<tsemble them 
together in order to elect, to cast up the poll, and to declare 
which candidate has a majority. First, I will maintain that the 
plaintiff has a right to give his vote. Secondly, that being 
wrongfully hindered in the enjoyment of that right, the law gives 
him this action for redress: — 1. From what my brothers have 
said, I find that I must begin to prove that the plaintiff had a 
right to vote. It is not to be doubted that the Cbmmons of 
England form a part of the government, and have a share in the 
legislature, without whom no law passes ; but, because of their 
numbers, this power is not exercisable by them in their proper 
persons, and therefore by the constitution of England it is to be 
exercised by representatives chosen by and out of themselves, 
who have the whole power of all the Commons of England vested 
in them. Knights of the shire, citizens of cities, burgesses of 
boroughs, duly elected, form the Commons* House of Parliament." 
After entering at great length into the history of the representation 
of counties, cities, and boroughs, he continues : " Hence it appears 
that every man that is to give his vote in the election of members 
to serve in parliament has a several and particular right in his 
private capacity as a freeholder, citizen, or burgess. And, surely, 
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The Parliament undonbtedly woiilil say, ' tike your remedy at 
IftVf.' It i« not like the c^ise uf <ieteiiiiinin^ tlie merits of tie 
retiirD between the candidates. This privilege or voting does not 
differ from any other franchise whatsoever. We do DOt deny to 
tbe HouM of Commcus their juri»liction to determine elections ; 
but we must not lie frightened, when n matter of prD]<crty conies 
before us, bysnyins, 'it beionss to the I'arliament.' The Parlia- 
ment cannot judge of this injury, nor give the plaintiff damages 
for it. If a returning officer cwruptly refuses a vote, and is sued 
befure me, I will direct the jury to make bim pay welt for it. 
It is a great privilege to choose auch persons as ara to bind a 
man's life and property by tlie laws they make. This privilege, 
belonging to the plaintiff, iias been wantonly violated by the 
delendant ; and I ara of opinion that, instead of arresting the 
judgment, we ought to allow the plaintiS' to have execution (or 
the damages which the jury has awarded to him." 

Judgment, however, was arrested, and snch a triumph 
WB8 this considered to the Tory party, that it was cele- 
hrated by bonfires all over the country. But a writ of 
error was brought into the House of Lords, where the 
Whigs had the aaoendanoy. 

At the hearing the Judges were called in, and nine 
attended. Holt adhered to his opinion, and 
was supported by Barons Bury and Smith, thfKii^ 
while Justices Trevor and Price agreed with S^^Suk 
the three Fuisnies of the Queens Bench. {^^°' 
Lord Somers, now an ei-Chancellor, ably ex- 
pounded the law, and enforced the arguments in favou"- 
of a reversal of the judgment; while Lord Keepe 
Wright, his sncc«esor, not being a peer, was condemnei 
to silence. But little weight was given to reaaonii^ o 
eloquence. It was made a mere party question, and, o: 
a division, the judgment of the Court of Queen's Benoi 
was reversed by a majority of 50 to 16. 

The Whigs were at this time very unpopular, and th 
decision was viewed with no favour by the Ai)«»ni re- 
public. It threw the Houae of Commons into rt'?''H™L'l 
a transport of fury, and after a long debate o™™™*- 
tbey resolved, by a majority of 215 to 07, " That tli 



4.D. ITM. CHIEF JUBTICE HOLT. 433 

preeeittatives, who might reeciud the obuoxionB resola- 
tionB. Encouraged by this spirit, Paly, and several 
other electors of Aylesbury, whose votes had been 
illegally rejected like Ashby's, brought fresh actious 
agHinat the returning officer. 

As aoon as Parliament again met, these plaintiffs 
were all committed to !Newgate, " being guUty „ 
of commencing and prosecuting actions at 
law for not allowing their votes in the election of mem- 
bers to serve in parliament, contrary to the declaration, 
in high contempt of the jurisdiction, and in breach of 
the known privileges of this House." The w -« r 
captives having sued out writs of habeat carjmt t"i™s 
in the Queen's Bench, the keeper of the gaol ihe Ayi»- 
produced them, and made a written return, ™^"™- 
setting out at fall length the above warrant, under 
which they were arrested and detained. They then 
moved that they might be set at liberty, on the ground 
that their imprisonment was unlawfid, as the warrant 
showed that they had been unlawfully committed for 
bringing actions which the highest tribunal of the 
country had decided to be competent. On account of 
the high importance of the question, a meeting was 
called of ihe twelve Judges, to whom it was submitted, 
and eleven of them properly held that no court of 
could inquire into the merits of a commitment by ei' 
House of Parliament, for the same point had been 
lemnly decided in Lord Shaftesbury's case ; and it is c 
that the contrary doctrine subjects all parliament 
privilege to the control of the Common Law jud 
who are supposed to be unacquainted with the sub 
Holt, C.J., however, refused to acquiesce in this opin 
and was for sotting the prisoners at liberty : — 

" The lepality of tho commitinfint,'' said he, " depends upoi 
vote recited in the warrant; and, for my part, I roust declan 
opinion to be, that the commitment is illegal, although sm 
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botit Houses cannot make law, by paritj of reason ihey cannot 
declare it. The judgment in Athbg v. While proves that such an 
action is no breach of the privileges oF the Commoas. Why did 
theyDotcommithimwhtn be brought the action? The Buffering 
of him to go on with his action, is a proof that this pretence of 
privilege is a new thini;. Theae men have followed his steps, and 
yet they are said to have acted in breach of the pTivil^es of the 
Commons. The Commons may commit for a crime; but not 
without charging that a crime has been perpetrated. Lord 
Shaftesbury was committed for a contempt done in the Hons& 
Here the cause of the commitaneuC being expressed in the warrant, 
we are precluded from preiiuming that it was for Bomethiug 
cnmiual of which the Commons could take notice. I am there- 
fore of opinion that the prisoners ought to be set at liberty." 

This doctrine seems plausible as well as bold, but, 
when examined, will be found contrary both to sound 
reaeon and to authority j for if the sufficiency of the 
cause of commitment by either Tlouee of Fariiament 
oan be examined on a return to a habeas corpm, then all 
parliamentary privilege would be determinable without 
appeal by every court, and by evexy single judge, in 
whom the power of granting a writ of habeas corpvs is 
vested ; and the two Houses of Parliament, deprived of 
the power of commitment for a contempt, which belongs 
to inferior tribunals, could not cffoctiially exercise the 
fnnctionB assigned to them by the constitution. There 
must be a possibility of the abuse of power wherever ' 
is given without appeal, and in certain cases it must I 
so given under every form of government. One of thet 
is the power of a supreme legislature, or any branch i 
it, to judge of its own privileges. 

According to the opinion of the eleven Judges, Pat 
and the other prisoners were remanded on the 
ground that " the cause of their -commitment ruled bj ai 
was not within the jtirisdiction of the Court ]b^. 
of Queen's Bench."" 

* a Lord iUjm. iiis. This dwMon Uireit thut l[ the euBs of eammlUnf 
bM bsm sniiilesixd Is ever duce. Re- cipreued Inlbe wmmntappeuatotbi 
ttnOj, wme Jodgea tuve held out ■ not lo unomit pniieil; (o s bnurb 
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mortal enemy of their privileges. Nay, the following 
narrative is actually to be found in various books of 
anecdotes, it having been copied, without inquiry, from 
one into another : — 

" The Serjcant-at-arnis of the Commons presented himself 
before Chief Justice Holt, sitting on his tribunal, and 
summoned him to appear at the bar of the House to Fabulous 
purge himself of his share of the contempt. That JSi<^^Hoi? 
resolute defender of the laws said, with a voice of threatening 
authority, ' Begone ! ' Soon after came the Speaker J^,e*^^^r 
in his robes and full-bottom wig, attended by many of theHouse 
high-privilege members, and said, * Sir John Holt, of Commons. 
Knight, Chief Justice of her Majesty's Court of 
Queen's Bench, in the name of the Commons of England, and by 
their authority, I summon you forthwith to appear at the bar of 
the House to answer the charge there to be brought against you 
for divers contempts by you committed in derogation of tneir 
ancient and undoubted privileges.' His Lordship calmly replied to 
him in these remarkable words : * Go back to your chair, Mr. 
Speaker, within these five minutes, or you may depend upon it 
1 will lay you by the heels in Newgate. You speak of your 
authority, but I tell you that I sit here as an interpreter of the 
laws and a distributor of justice, and if the whole House of Com- 
mons were in your belly 1 would not stir one foot.' The Speaker, 
quailing under this rebuke, quietly retired with his high-pdvilege 
body guard ; and the Commons, terrified to contend longer with 
such an antagonist, let the matter drop." 

But an inspection of the Journals proves that no such 
proceedings ever took place, and shows what the real 
catastrophe was. The two Houses, after a series of 
hostile resolutions and counter-resolutions, seemed ready 
to come to open war, the Commons setting writs of 
habeas corpus at defiance, and' the Lords seeming deter*- 
mined to storm " Little Ease," in which a counsel was 
imprisoned for acting in obedience to their authority. 
As a preliminary step, they presented an address to the 
Queen, praying her Majesty to issue the writ of error 
to reverse the judgment of the Queen*s Bench. The 
Queen returned for answer, " that she saw an absolute 



